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‘Counselor seems to be resting well—sleeping powder ?"' 

“No. He finally persuaded his biggest corporation client to let him 
designate C T representation for it in the 40-odd states in which 
it is qualified —" 

“Oh! Say no more—!I know what relief THAT brings to a corpora- 
tion lawyer's nerves.” 
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Our Cover—We have now reached 
the ninth Chief Justice, Edward 
Douglas White of Louisiana (1845- 
1920). Several precedents were brok- 
en in his career. He was from the one 
Civil Law State, he was an ex-Con- 
federate soldier, he was in the Senate 
when he was named to the Supreme 
Court (not quite unique, though 
nearly so), and he was a member of 
the Court when he was nominated 
for Chief Justice. He was born in 
Lafourche Parish, Louisiana, enlisted 
in the Confederate army at sixteen, 
was captured in the third year of the 
war, and was released just before the 
war ended. He went into politics, as 
all men of his education and profes- 
sion naturally did in Reconstruction 
days, and became a member of the 
State Senate. Later he served for 
three years as Chief Justice of the 
Supreme Court of the State. In 1888 
he was elected to the United States 
Senate. When Cleveland was twice 
blocked by David B. Hill, Senator 


IN THIS ISSUE 


from New York,-in attempting to fill 
a vacancy on the Supreme Court, the 
President suddenly turned to the 
Senate and named White. He was at 
once confirmed by unanimous vote. 
This was in 1894. Upon Fuller's 
death in 1910, President Taft nom- 
inated White as Chief Justice, and 
he served until his death ten years 
later. 


Mr. John W. Davis, in a memorial 
notice published in the JouRNAL in 
August, 1921, said of Chief Justice 
White: 

The reported volumes give sufficient 
evidence of his lofty statesmanship, of the 
depth of his learning, the sweep of his 
robust and virile mind, and of the dogged 
tenacity with which he clung to and de- 
fended his convictions. They exhibit too 
his love of logical processes, his fondness 
for order in argument as in government, 
and his constant desire to test all of his 
conclusions in the double light of reason 
and precedent. But much of the man 
himself escapes the printed page: the 
dignity of his judicial bearing, his un- 
failing courtesy to the bar, his patience 
during argument, the swift thrust of his 


questions, his extraordinary memory 
which rendered him wholly independent 
of written notes, and in oral deliverance 
the fluency and beauty of his diction ang 
the deep and melodious tones in which 
he spoke—all these are for memory alone, 
Nor do any books record the sim 
beauty of his private life, his gentle kind. 
liness to all around him and the personal 
modesty which covered him with the 
cloak that only true greatness wears. 
Surely this man did justly, loved m 
and walked humbly with his God. 
Major Articles — George Wharton 
Pepper of Philadelphia, leads with 
a discussion of “The Lawyer's Ap- 
proach to Post-War Problems.” The 
following are of special interest; 
Judge Charles E. Clark, “Limiting 
Land Restrictions”; Professor Mor- 
gan on the Code of Evidence, final 
instalment; Judges Parker, Otis and 
Rossman on Improvement of Ad 
ministration of Justice; Dean Wil 
ber G. Katz on “What Changes Are 
Practical in Legal Education?”; Su 
preme Court Commissioner Laurance 
M. Hyde, “Selection and Tenure of 


Judges.” 
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THE LAWYER'S APPROACH TO 
POST-WAR PROBLEMS 


By HON. GEORGE WHARTON PEPPER 


Editor’s Note: In his address in behalf of the American 
Law Institute, before the Assembiy of the American Bar 
Association in Indianapolis, Ex-Senator George Whar- 
ton Pepper referred to the Institute’s project of trying 
to forriulate a universal Bill of Rights, which might be 
commended to all Nations as an integral part of the set- 
tlement for an enduring peace based on law and justice. 
The Institute’s plans for such a task are of necessity still 
in the making; but, at the request of the JouRNAL, Sen- 
ator Pepper has written for us this earnest and explora- 
tory article, in an attempt to envision the background 
against which any such project for a universal assurance 
of the fundamental freedoms would have to be cast. 


T is not too soon to consider plans for a durable peace. 
| This appears to be generally conceded. If the present 
orgy of destruction lasts long we shall not be able to 
preserve sanity unless we are at least thinking about 
peace. If it unéxpectedly comes to an abrupt end we 
must not be caught unprepared. The consideration of 
post-war plans, however, ought not at this time to mean 
the advocacy of any particular plan. There are too many 
unknown quantities in the problem. The approach, to 
be intelligent, should be non-controversial. Accordingly 
a lawyer’s most useful contribution at present would 
seem to be an attempt to formulate the issues which 
sooner or later will have to be faced and decided. Such 
acontribution may properly begin with a visualization 
of the conditions under which authoritative post-war 
decisions will have to be made. 

Planning for peace presupposes that Hitler will not 
be in a position to dictate its terms. The only peace 
worth planning is one which will come when Germany 
is self-conquered by exhaustion or has yielded to su- 
perior force. If Germany is thus exhausted or subdued 
by force the peace (as far as she is concerned) is bound 
to be a peace dictated to her. If the war ends in a draw 
the peace will follow an unpredictable agreement of 
some sort. 

If a dictated peace should be made, the first question 
that suggests itself concerns the spirit in which its terms 
will be conceived. 

As to this there are three possibilities. At-one extreme 
there is the spirit engendered by vengeance and fear: 
Germany must once and for all be put in irons or dis- 
membered and eliminated as a state. At the other ex- 
treme is the spirit of the Golden Rule: Germany must be 
Weated as the victors would like to be treated if condi- 
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tions were in reverse. In between these extremes there 
is a condition of mixed emotions in which vengeance is 
disavowed but not quenched; in which fear becomes 
prudence; and in which there are minor concessions to 
good will. 

As my present purpose is merely to frame issues but 
not to attempt to argue them, I do not comment on the 
relative desirability of a peace of hatred, a peace of 
charity and a peace of compromise. My reading of his- 
tory, however, suggests that a peace of hatred, although 
responsive to popular feeling, is always a breeder of 
subsequent wars, the: a peace of charity has never been 
given a fair trial and that a peace of compromise is the 
line of least resistance for treaty-makers to follow. How- 
ever loth we may be to admit that a worthy ideal is 
impracticable, I suggest that a peace of compromise is 
what we shall be in for unless in the interval the people 
who decide great issues shall have been transfigured by 
suffering. If there is any realistic alternative to com- 
promise it is not charity but hatred. 

The probability of a peace of compromise is increased 
when one considers who will be the parties to the ulti- 
mate agreement. If there is a blanket treaty of the Ver- 
sailles type, all states which existed at the beginning of 
the war will be signatories. On the assumption of Ger- 
man collapse, the states which have had “governments 
in exile” will presumably be represented by the men 
who have maintained governmental forms in the in- 
terval. This, however, is not a very strong presumption. 
In any particular state it may well be that a popular 
uprising will immediately follow an armistice and that 
an entirely new governmental structure will be reared. 
This is suggested by what happened in 1918 in the case 
of no less than eighteen governments. Since such revolu- 
tions are recognized possibilities it may not be amiss to 
speculate about the new constitutions that would in that 
event be proclaimed. If there were anything like a gen- 
eral concensus as to the rights and liberties which should 
be guaranteed by such national constitutions the task 
of the ultimate treaty-makers might be made much less 
difficult. To attempt to formulate and propose a uni- 
versal bill of rights is obviously an ambitious under- 
taking. It may, however, prove to be worth while. At, 
worst an earnest and thoughtful consideration of such 
a subject could do no harm. 

In addition to states now represented by “governments 
in exile,” Sweden, Spain, Portugal and Turkey will 
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piobably become signatories even if not actually drawn 
into the war. It is safe to predict, however, that the peace 
conference will be dominated by belligerent states which 
during the war shall have kept their governmental 
structures intact. 

If Russia is still a belligerent when the war ends, her 
influence at the conference table will be great. If she 
shall have concluded a separate peace with Germany, 
the extent of her influence will be measured by its terms. 
If it leaves her a vanquished enemy she will be at the 
head of the class of submerged Powers. If she has be- 
come to some degree a German ally, she will not be in a 
position to demand much consideration. 

The bare suggestion of a separate peace between Ger- 
many and Russia opens up a wide field of speculation. 
If, immediately after concluding a treaty with Stalin, 
Hitler were to propose a world peace on terms re- 
garded as fair by American public opinion, so great a 
proportion of Americans might strongly favor its accept- 
ance as gravely to prejudice the possibility of further 
American war effort. Even if at the time of such a pro- 
posal we had not yet begun to shoot, the closing down 
of our “arsenal of democracy” might force a reluctant 
Great Britain to come to terms with Hitler. 

Nobody can predict with confidence what would be 
regarded as “fair” in this country. Hitler’s offer (to be 
so regarded) would probably have to include the re- 
stored integrity of Holland, Belgium, Luxembourg, 
Denmark, Norway, Finland, Poland, Czecho-Slovakia, 
Yugoslavia, Greece and Abyssinia and a rigorous exclu- 
sion of Italy from all post-war benefits. It would also 
presumably have to include a guaranty of future good 
conduct and a cessation of all subversive activities and 
the submission of a plan for some sort of all-round 
limitation of armaments. Whether or not such a guar- 
anty would actually be worth anything, the tender of 
some such terms as outlined would doubtless have a 
powerful effect on American public opinion. 

If at the peace table Japan is in the position of a 
vanquished state, her expulsion from China is to be 
expected. In that event Manchukuo would be a trouble- 
some problem. In the recent past it has become the 
policy of the United States to refuse diplomatic recogni- 
tion to a regime or state if its origin is regarded here as 
illegitimate. It is at least doubtful whether other Powers 
will subscribe to that doctrine. If they did, it would be 
possible to date the status-quo-ante sufficiently far back 
to restore Manchuria to China. 

Whether we shall have fought or bought our way to 


the peace table, the United States will be there and will _ 


doubtless exercise an important influence. If the con- 
ference occurs in Mr. Roosevelt’s term, it may be that 
he will follow the Wilson precedent and attend in per- 
son. This course would be widely approved and widely 
condemned. Such a cleavage in public opinion would 
be regrettable and would complicate the process of 
ratification. Whether its possible advantages would 
outweigh the certain disadvantages of an acute division 
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of domestic opinion is a question which no doubt the 
Executive will seriously consider. If one pictures a cop. 
ference in which Mr. Churchill, Mr. Roosevelt and Mr. 
Stalin all take leading parts, the forecast of a compromise 
peace seems not unreasonable. Just how much influence 
the lesser states would have in such a conference is mere 
matter of opinion. The reference to Stalin should be 
a reminder that after the German menace has by com. 
mon action been abated, the status of Russia as a peace. 
time bedfellow will give rise to much more delicate 
questions than the problem of military cooperation 
against a common enemy. 

Before a conclusion could be reached around the con- 
ference table proposals of two distinct types would have 
had to be considered and dealt with. Of one type would 
be proposals respecting European frontiers and world- 
wide colonial possessions. Of another type would be 
plans for future world security. 

A necessary preliminary to any settlement of these 
proposals should be a decision whether in the process 
of rectification of frontiers major emphasis is to be 
placed on the economic or the political aspect of the 
matter. It is confidently asserted by competent econo 
mists that by the time the war broke out human society 
had developed into an economic whole. This fact must 
be laid along side the other fact that political society 
consists of a series of diverse and self-conscious national 
units. The economists contend that this political di- 
versity must be transformed by the peacemakers into 
something approaching political unity. This transfor- 
mation, they contend, could be accomplished by the 
removal of international trade barriers. Assuming their 
contention to be sound, their ideal will be hard to attain. 
It is always difficult, especially when emotions are 
stirred, to substitute the long look ahead for the com- 
pelling impulse of the moment. It can be demonstrated 
that the wages of sin is death; but somehow we all 
keep on sinning. 

It is to be expected that the first step toward rectifica- 
tion of European frontiers would be to restore (either 
absolutely or upon specified economic conditions) the 
status-quo-ante of states, other than France, submerged 
by German invasion. In this process of rectification an 
attempt might or might not be made to eliminate dat- 
ger-spots created by the Versailles Treaty—such as the 
Danzig Corridor and various controversial areas in the 
Balkans. Next to the restoration of the status-quo-ante 
in Europe would come a similar series of questions with 
respect to Asia and Africa, including Abyssinia and 
territories bordering the Mediterranean. In the Far 
East much would depend upon the extent to whic 
Japan had engaged in actual hostilities against Great 
Britain and her Allies. 

An exception was above noted in the case of France 
because it will be difficult to determine whether she 
should be treated as one of Germany's victims oF 
whether the percentage of Petains, Darlans and Lavals 
is large enough to brand her as fundamentally ant 
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British. In the former event she should be treated like 
the submerged states. In the latter she would be likely 
to receive some disciplinary treatment both as respects 
European territory and overseas possessions. In spite of 
all community of interest between the two states there 
is, deep down, an incompatibility between the English 
and French temperaments which will always be a fact to 
be reckoned with when either has the upper hand. 


When the problem of the status-quo-ante has been 
dealt with, next in order will be the determination of 
what further terms are to be imposed upon Germany 
and her then Allies. Here again two policies will con- 
front one another. Pursuant to one, Germany’s pre-war 
territorial status would be restored and German unity 
preserved but subject to stringent limitations upon ev- 
ery sort of military and naval activity. On the other 
hand, in addition to such limitations, there might be a 
political and territorial dismemberment of the Reich. 
One or the other of these policies will be adopted wheth- 
er the motive be ascribed to vengeance or to prudence. 
If dismemberment were to be enforced it would be be- 
cause political considerations had overshadowed eco- 
nomic reconstruction. The process might involve the 
re-creation of Austria and at least the separation of 
Prussia and Silesia from one another and from the 
Reich. These two states, which some authorities regard 
as properly belonging to Eastern rather than Western 
Europe, might easily be demanded by Russia if in the 
interval she shall have maintained herself in a position 
tomake demands. Unless Mussolini shall have detached 
himself from his German alliance before it is too late he 
is likely to be humiliated even more than Germany. 
Apart from the fact of the inherent weakness of Italy’s 
position, Great Britain will have toward Mussolini a 
spirit of resentment as close to vengeance as the English 
temperament can ever get. 


In addition to the subtraction of territory from the 
vanquished there may be some trading among the vic- 
tors. There may well be exchanges between Great 
Britain and the United States which would be advan- 
tageous to both. There are British possessions which 
have a strategic position with reference to the defence of 
the Panama Canal. These may be more valuable to the 
United States than to Great Britain. The opportunity 
of considering and deciding the future of the Philippines 
will not be lost. It may not be an impossible suggestion 
that as an outpost in the Far East those Islands would 
be more useful to Great Britain than to the United 
States. From the point of view of the welfare of the 
inhabitants, Great Britain’s genius for colonial govern- 
ment might well insure for them a happier future under 
the British flag than under the Stars and Stripes. 


Nothing has so far been said about states of the West- 
¢m Hemisphere other than the U.S.A. That they must 
be parties to any post-war settlement is evident. All of 
them who shall have steadfastly resisted Nazi seduction 
will be recognized as having a common interest with the 
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United States in formulating and pressing demands of 
advantage to this hemisphere. Their greatest interest, 
however, is likely to be taken in the plan [or plans] 
for future world security. Such plans are certain to en- 
gage a large part of the attention of any conference 
which formulates a peace dictated to Germany. 
Naturally enough all thoughts are at present focused 
on “winning the war.” There is, however, hazy realiza- 
tion that after fighting has stopped and the peace confer- 
ence has adjourned there will remain the problem of 
actually effectuating the treaty settlements. This is cer- 
tainly as vital a problem as any that must be faced. 
Fortunately a number of important aspects of treaty- 
enforcement can well be discussed in advance because 
they are matters of broad international policy. We in 
the United States shall be wise if we learn at least some 
lessons from post-war experiences in 1918 and 1919. 
One of these is to insist that the treaty when drawn shall 
clearly express whatever our pre-determined policy may 
be, instead of leaving that policy to be inferred from 
words written by a few before the policy itself has been 
considered by the many. It will be remembered that the 
Covenant of the League of Nations had to be discussed 
as a document already perfected, although some of its 
language meant one thing to its promoters and another 
to its critics. When debate over ratification began the 
view was at once confidently advanced that the Covenant 
committed the United States to future international ac- 
tion without an opportunity to exercise judgment in 
dealing with emergencies as they might arise. It was 
with equal confidence denied that there was any such 
commitment. The point now emphasized is that the 
debate over the meaning of the Covenant preceded in- 
stead of following a serious consideration of so vital a 
question of national policy. If there had been in the 
minds of the draftsmen a clear apprehension of the 
thought to be expressed, it is to be hoped that they would 
have insisted on language free from ambiguity. This 
hope is indulged notwithstanding the common diplo- 
matic practise of deliberately using ambiguous language 
to make possible a future escape from a commitment 
that turns out to be burdensome. I once pressed upon 
Lord Robert Cecil the view that certain provisions of 
the Covenant really committed all signatories to follow 
a specified line of conduct even if that course had proved 
unwelcome. His reply was to the effect that under such 
circumstances Great Britain would not regard herself 
as bound. I thereupon suggested that statesmen living 
under an unwritten constitution might justify such an 
elastic interpretation when Americans, accustomed to 
a written constitution, would feel constrained to take 
the provisions of their written promise more literally. 
The idea that this difference of background might ac- 
count for divergent views about the wisdom of a par- 
ticular commitment seemed to impress him; and later he 
referred to it in his published account of his American 
mission. It is also to be remembered that the Allied 
Statesmen at Versailles were reluctant to be bound by 
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President Wilson’s statement of the basis of peace with 
Germany unless (as Mr. Lloyd George put it) “we were 
in a position to insist on her accepting our exegesis of 
the sacred text.” Of course no final determination of our 
international policy can be made until the Senate votes 
for or against ratification of a treaty previously nego- 
tiated. But a great deal of enlightening public dis- 
cussion can precede even the negotiation stage and it 
is to such public discussion that this article is intended 
to be a contribution. Those who represent the United 
States at the peace conference ought to have had some 
opportunity to know in advance how currents of popu- 
lar thought are running. 

The fundamental point for advance discussion is 
whether the United States is going to accept any re- 
sponsibility whatever for the actual enforcement of 
treaty provisions. A lesson to be learned from 1919 is 
to avoid creating the general impression that we are 
proposing a greater degree of cooperation than we ac- 
tually intend. It is easy to assert unthinkingly a positive 
position on this fundamental issue. If the world has 
become an economic whole, an instant inference may 
be that to protect this unity the world must also be con- 
verted into a political unity and that it is part of our 
duty to guarantee this conversion. If such a decision is 
to be reached it must not be done impulsively but 
soberly, discreetly and with a long look ahead. The 
issue is as grave an issue as we have ever faced. Refusal 
of cooperation might emasculate the treaty. Effective 
cooperation might mean the loss to the world of Amer- 
ica’s uncovenanted will to peace. It would also mean a 
permanent military and naval establishment vastly 
greater than anything ever contemplated in peace-time. 
There is grave need of calm and realistic discussion of 
this fundamental problem without the use on either 
side of such contemptuous terms as “isolationist” or 
“war-monger.” 

If after earnest consideration our decision is to share 
with other powers the responsibility for treaty enforce- 
ment, the question next in order is how the extent and 
nature of our cooperation is to be determined. Here 
again there is a choice of policies. Either we should 
promise a course of conduct which will become auto- 
matic upon the happening of a specified event or we 
should reserve the right to determine gur course when 
and if unpredictable contingencies were to occur. An 
objection to the former course arises from the difficulty 
of defining the event which is to precipitate our action. 
The advantage of the latter course is that we ourselves 
remain the judge, whether or not our obligation has 
matured, 

If we were to commit ourselves to automatic action, 
our promise would be made either to one or to a few 
great powers or to a group of many powers organized 
into a league or society. If our commitment were (for 
example) to Great Britain, either alone or in association 
with one or a few other states, it would doubtless take 
the form of a promise to unite in preventing or re- 
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dressing any breach of the treaty by any of its signatories 
This would really amount to an undertaking to police 
the world. The duration of such an undertaking would 
naturally be an important consideration in view of 
Washington’s warning against permanent alliances 
Moreover, when after initial suppression or dismember. 
ment the inevitable urge toward German unity were 
again to assert itself, it would be necessary to consider 
when something like a statute of limitations should bar 
further punishment for Hitler’s crimes and how long 
new generations of German youth are to be repressed 
because of the sins of their forebears. Many Americans 
might balk at a commitment for the permanent preser- 
vation of a status created by treaty, especially if it were 
a status inconsistent with aspirations for national unity, 

If our promise of cooperation were made to an or. 
ganized group of powers and the character and extent 
of the cooperation of each member-power were specified 
in advance, the occasion for actually taking cooperative 
action would doubtless be a vote by the council or other 
executive body within the larger group. This would 
mean a set-up somewhat resembling the League of Na 
tions as pictured by its critics but differing from it in 
that each member's quota of responsibility would be 
predetermined by the member's own promise. The func- 
tion of the council would be merely to mature a prev- 
iously accepted obligation—as, for example, to make on 
call a certain contribution to an international police 
force. 

Instead of promising definite action upon the happen- 
ing of a specified contingency or upon the call of a 
specified body, we might make a general promise of 
cooperation but reserve to ourselves the right to deter- 
mine when we shall act and how. If such a promise 
were made to an organized group of powers, whether of 
limited or inclusive membership, we should have the 
League of Nations as it would have been had the United 
States become a member upon the terms prescribed in 
the Senate reservations. The objection sure to be raised 






























































to such a set-up is the element of uncertainty resulting ® 
from each member's reserved right to interpret his® ¢_. 
own obligation. On the other hand, while a commit § , 
ment to do as others may prescribe gives to a league the hbo 
appearance of strength, two weighty reasons may make § 45. 
this appearance little more than an illusion. One s§ |, ; 
that in an actual international crisis there is sure to bef... 
a destructive difference of opinion within the organia § ij, | 
tion which reflects itself in official indecision and cong |... 
sequent ineffectiveness. The other is that, no mattt™ ). 
how definite a promise may be, a government will be ie 
powerless to fulfill it if in the meantime the commit A 
ment has become unpopular at home. After all, a pos: 
international policy to be sound must not merely look® 4. 
well on paper but must give controlling effect © “ 
national self-interest. Diplomats, like other public of — 
ficials, are trustees for the people at home. An indi ,}. 
vidual is at his best when he disregards self-interest; but § publ 
the interest of those who trust him should be the fit 42, 
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POST-WAR 


consideration with a trustee. Much momentary enthus- 
jasm can be aroused by an ambitious scheme for world 
curity but no international idealism is really whole- 
some unless in practise it can be made to work. It is 
not uncommon to hear it asserted that such-and-such an 
jnternational scheme would have worked if such-and- 
such states had not acted perversely. But action of this 
grt is one of the predictable facts in.every international 
situation; and the thing styled perversity by the pro- 
moter of a plan that fails may seem like simple self- 
preservation to the state against which it is charged. 





Such in defective outline is the picture of the condi- 
tions under which a dictated peace may have to be made. 
If one turns next to a situation in which the war ends 
ina draw and nobody is in a position to dictate to any- 
body else, a vastly different picture must be envisioned. 
All-round exhaustion would be merely a prelude to the 
horrors of. post-war plague, pestilence and famine. These 
things, though inevitable after any world-war, may be 
forgotten for the moment by diplomats borne along on 
the flood-tide of victory. But when there is no victory 
and the fighting stops merely because of universal ex- 
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haustion, peace becomes either a wise economic settle- 
ment or a mad struggle for the means of existence, At 
best it may even come to pass that hatred will vanish 
when physical strength has ebbed. Something like a 
pooling of resources for the benefit of all might in that 
event become essential to the survival of each. Restora- 
tion of territory, limitation of armament, ambitious 
plans for collective security—all such considerations may 
have to be postponed until hunger, nakedness and dis- 
ease shall have been mitigated. In such a crisis every- 
body would be likely to turn not so much to soldiers 
as to those experienced in relief work on the largest 
possible scale. The terms of a treaty of peace made 
under such conditions cannot even be guessed at in 
advance. The situation as it exists at the moment 
of admitted exhaustion would make its own treaty. 
When Famine becomes Public Enemy No. | all must 
unite in a desperate effort to halt it. Such a picture may 
constitute a powerful argument in favor of Victory at 
any cost; but realistic thinking must take account of 
the state in which the world will be if Victory proves 
impossible in spite of a total expenditure of blood, 
sweat and tears. 





LIMITING LAND RESTRICTIONS’ 


By HON. CHARLES E. CLARK 


Judge, United States Circuit Court of Appeals, 2nd Circuit 


lation provisions which would limit land restrictions 

and servitudes (a) to a definite period of years and 
(b) to the time during which they remain of substantial 
utility and benefit to the owners thereof. The first, con- 
fined to a thirty-year period, is the general purport of 
a rather limited Massachusetts act of 1887,? and of a 
broader Minnesota act of 1937.* Being new legislation 
affecting property rights, obviously it could apply only 
to interests hereinafter created. The second is the gen- 
eral purport of legislation existing for fifty years or more 
in Michigan, Minnesota, and Wisconsin,‘ and is con- 
ceived to be substantially in accord with the present 
law. As such, the provision could be made applicable 
(0 existing interests. 

As a basis for discussion, I submit the following pro- 
posal for a statute, intentionally made somewhat broader 
than even its nearest analogue, Minnesota: 

“All covenants, conditions, easements, profits, rights 


SUGGEST for your consideration as desirable legis- 


of reéntry, possibilities of reverter, or other servitudes 
or restrictions, hereafter created, by which the title or 
use of real property is burdened, but not including mort- 
gages, trusts, or estates in possession, reversion and re- 
mainder [or for the maintenance of transmission or 
transportation lines], shall cease to be valid and 
operative thirty years after the instrument creating them 
becomes effective. And all such interests burden’.g real 
property, now effective or hereafter created, shall cease 
to be valid and operative whenever they become of 
merely nominal value and, through change in condition 
of the neighboring land or otherwise, of no actual and 
substantial benefit to the party or parties to whom or 
in whose favor they have existed.”* 

Before I discuss the proposal and the arguments which 
may be adduced in its support, I desire to make it per- 
fectly clear that its form as here stated is not to be con- 
sidered at all final or as more than a target to be shot at. 
Its very terseness may help to spotlight the issues and 





1. Originally submitted as a paper before the A.B.A. Section on 
_Property, Indianapolis, Ind., Sept. 36, 1941, and revised for 
publication. 
2. Mass. Acts and Resolves 1887, c. 418; cf. 6 Mass. Laws Ann. 
(1933) c. 184, g 23. 


Decemser, 1941 Vot. 27 


8. Minn. Stat. (Mason, Supp. 1940) c. 59, § 8075, as amended 
Apr. 26, 1937, c. 487, § 1, note 5 below. . 

4. Mich. Stat. Ann. (1 § 26.46; Minn. Stat. eae Supp. 
1940) c. 59, § 8075, note 5 ; Wis. Stat. (1939) § 230.46. 
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thus to provoke discussion. But details must be a mat 
ter of patient study by any group to whom the substance 
of the proposal may appeal. For example, the matter 
enclosed in brackets may be thought necessary to make 
clear the nonapplicability of the legislation to railroad 
and transmission line rights of way so-called; though 
I believe careful analysis shows such interests to be not 
easements, but possessory estates in fe Again it has 
been urged that a further exception should be stated 
to avoid the possible untimely termination of desirabl 
developments by way of controlled subdivisions in com 
munity real estate planning—a matter I believe of such 
importance that I am suggesting a possible form of ex 
ception below. With this caution I shall turn first to 
the background against which the proposal should be 
viewed. 

Perhaps it may be carrying coals to Newcastle to dia 
gram for property lawyers the reasons of policy which 
support legislation of this type. The clog on titles which 
useless servitudes may offer is known to all, though, like 


The real 


is the difficulty of 


the weather, we talk about it but do nothing 
reason for such inactivity, I suppose, 
getting to a really workable solution. At any rate, the 
references just made show how infrequent have been 
attempts at statutory change. Text writers from time 
to time have touched upon the matter. Some twenty 
years ago Dean Fraser, of Minnesota, recommended 
legislation along the lines recently adopted in his stat 

Professor Walsh of New York has been an earnest advo 
cate of such a course.* The proposed Uniform Estates 
Act, in which our good friend Henry Upson Sims has 
had the laboring oar, contained a restriction of powers 
of termination (rights of reéntry) and of possibilities of 
reverter to twenty-one years. Within the last year two 
most valuable discussions have appeared, to which I am 
especially indebted. One is Mr. Milton Goldstein’s a1 
ticle in the Harvard Law Review entitled “Rights of 
Entry and Possibilities of Reverter as Devices to Restrict 
hes The other is by another good friend, 
White of Cleveland, 


entitled “Reversionary Restrictions,” in the University 


the Use of Land 
the leading title official, Charles (¢ 





of Cincinnati Law Review And there have been othe1 
valuable discussions of like tenor [he situation is 

5 The Minnesota statut $ sf 

“(a) Wherever any conditions annexed t i grant, devise « 
conveyance of land are, or s 1 becor ominal, and of 
no actual and substantial benefit to the | tv or parties to whor 
or in whose favor they are t t f the nay be w 
disregarded; and a failure to perforn same shall in no cas 
operate as a basis for forfeiture of the | $s ct thereto 

‘(b) All covenants, conditions rest ns hereafter creat 
by any other means, by wl the title or use of real property is 
affected, shall cease to be va | : ' rtv vears afte 
the date of the deed or other instrument, o1 ite of the probate 
of the will, creating them; ar ifter sux ‘ f time t 
be wholly disregarded.’ 

The 1987 Act is subdivisior ‘ to the earlie 
statute, subdivision (a 

6. See mv book on Real ( nants io Interests wl 
“Run with Land” (192 5 

7. Fraser, Future Ir ] FI ; M 
L. Rev. 320. 338 (1919 

8. Walsh, Conditional I es and ¢ nts Running 
Land, 14 N. Y. U. L. Q. Rev. 162, 191-1 7 
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like ly to be brought to a head, so to spt ak, by the pt nd 
ing Restatement of Property on the Law of Servitud 
by the American Law Institute. I suspect that the at 
tempt to bring some order out of the existing chaos of 
the precedents will even StuTNp those ubiquitous CX} 
nents of an existing and a determinable—or at least 
statable—common law. 

Now it is obvious that a good share of our present con 
fusion is a direct legacy from the common law an 
illustrates once again the often hampering inhibition 
cle ve loped from oul history, wherein legal interests sub 
stantially similar grew up differently Lhus, probably 
the most drastic and burdensome restrictions of all 
come down from the common law without any substan 
tial mitigation of their harshness. ‘The right of reéntry 
for condition broken gives a present stranger to th 
tithe—in any realistic sense of the term—the absolut 
option to terminate the estate once the stated con 
tingeney has happened. Even more drastic Is a pos 
sibility of reverter after a determinable fee, for that cuts 


off the fee, so the theory goes, the moment the contin 


gency happens and without action of any party These 
are still with us in pristine, if not added, force Fo 
the possibility ol reverter, according to th pore ponderan 


view, 1s freely transferable; while the reéntry right—a 
common law exercisable only by the original owner or 


his representative, i. €., executor or administrator—i 
being more and more made, assignable by statutes 
Again, easements in gross and afhrmative covenants 


are simply dismissed as unrecognized land interests u 


England; but in this country they are accorded a moi 
or less precarious privilege of existence in various 


jurisdictions, with perhaps a fairly definite trend 





supported partially by the Property R it nt, t 
give them some standing as assignable interests On 
the other hand, the equitable restriction, perhaps of 
servitudes the most popular, as it Is in iny ways tl 
most simple and useful, has a natural scope, definit 
limited to the period when it benefits yunding 
land. While this is arrived at through the procedu 
processes ot a court of equity as di I ish d trol 
the so-called required recognition ot a al interest 
vet the end conclusion seems in effect ) long tl 
9. § 15 
l 54 Harv. L. Rev. 248 (19 
ll. 14 U. of ¢ L. Rev. 524 (194 
12. Ferrier, D I 1 I ( 
Su é in ( 24 Calif. L. Rev N 
Mix I Rev if 1930 
Tentativ D s ealing Ww I I 
Lice es r y been Iss p '.) SR 
em oe vith his adv Ss Ss I 
o be one Ss m w“ king on Prelit ) g Ww 
Covenants R ng with the Land 1 | R 
I 1 Restatemet | “ 1936 S 
Notes (Ter D t Ne 19 £§ 200: 1 T R 
Property j 193! 107 I l I 
Interests (1936) 159; 18 Ce : 
15. ¢ a Res I ] I N 
| 1938 ee ~ \ 
Prelimu Drafts ( nts Ao R g | 
of Lan I ‘ s 165 B | I g ( 
Investing ¢ 120 F. (2d) 813 (C. C. A. 2d 
AMERICAN Bar Assoc YURNA 











rin 


'P] 


mnily 








LIMITING 


the less useful of the restrictions while the more use 


of them are sharply curtailed to their reasonable 
It is not fair, however, to ascribe such a result entirely 
history. We often get away from our history even in 
when it is no longer useful When! it survives, 
re 1s usually a definite reason therefor The reason 
re 1s our contused ideas as to what should be the under 
ny public policy In tact clashing here are the 
posing theories, bot of ancient lineage, both of 
esent value One is that of the freedom of the land 
ner to do what he will with his own, buttressed by 
r realization that actually he does usually know the 
st eflective way of making his land useful or salabl 
he wants to encumber it with restrictions, he is doing 
because he knov or has good reason to think, that 
¢ will promote, rather than diminish, his land 
1CS And the otl the eq tally important policy 
inst encumbrans or clogs on title which may 
rate in future years to prevent valuable sales or other 
ially advantageous utilization of property by keeping 
title in a state ol bstantial confusion 
[ submit that the attempt to reconcile these opposing 
inciple s and to ant ce general and abstract rules 
pposedly applicable to varying situations can produce 
ly confusion as it ha Lom The way out is not free 
in to either poli the exclusion of the other 
deed I fear that the P yperty Restaters are going to 
into the error ol rem pha is on one of these 
slicies alone Ever yugh in the field of covenants 
y are emphasizing [| lom from title clogs, yet with 
pect to easements } ross, they have worked out a 
ite new and nov nciple to justify assignability 
these perhaps th rsonal and the most limited 
all servitudes il tne om most ikely to be 
gotten by thei but not by ttle searchers 
the tentative Rest ent a commercial” ease 
nts In gross aré reely assignable, while “non 
mercial om ) ay not bt depending on 
he manner or the t of their creatior a distin« 
m which seems t t i sing and uncertain 
a right of way f{ parking of one’s car on a 
ghbor S pl yp } mere i I rely because 
§ car 18 notat } And what is the poor title 
ircher to ho strike i 1 fiftv-vear-old 
ht of way of t rf I fear a ssened clarity 
inything, yuld this 1 c iew be 
epted iS 1 
But drastic rest I n the running of afhrmative 
enants with t qually objectionable 
n the opposite nt of reasonable use of land 
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Vhere is still a split among the Institute advisers as to 
whether or not the ancient rubric of privity of estat 
shall be applied to require some tenure or conveyance 
between the contracting parties for the running of the 
covenant, a requirement of most doubtful historicity 
and clearly unconnected with any purpose or utility of 
the covenant itself—one operating by mere chance wher 
conveyancers have not known the utility of arranging 
an exchange of crossdeeds to supply the missing tenure 
link.’* All this suggests the confusion of purpose and of 
objective so characteristic of this field, but it does not 
offer hope of sound and reliable rules for the con 
veyancer or the title searcher to follow in his day-to-day 
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I submit further that the correct approach to the 
problem is to shorten the potential duration of the 
interest. ‘The immediate parties to a conveyance should 
be trusted, subject to our existing rules as to restrictions 
on alienations, to-determine whether or not a servitude 
is of immediate value to them. Usually, as indicated 
it will have such value or the parties would not be 
negotiating on the basis of its existence. But after a 
few years its initial importance has probably lessened so 
that very likely only a nuisance value remains. To meet 
this situation at least in part, we have at hand the 
already existing rule of equity that equitable restrictions 
are unenforceable after their purpose can no longer be 
achieved because of change of circumstances hi 
rule should be clearly stated to be applicable to all 
servitudes, as logic and convenience alike appear to 
demand And it should be supplemented by a direct 
and simple provision, upon which the conveyancer and 
title searcher can rely without extensive investigation 
or court proceedings, by which the title of the servient 
land is made wholly free after a period of years. Hence 
the suggestion of legislation going to the vital question 
of temporal duration of the interest is, I believe, th 
reasonable and appropriate solution of our problem 

Of course, it is obvious that such legislation will not 
immediately hit all cases Under our constitutiona 
prohibitions one cannot legislate an existing intere 
of infinite duration into one of thirty years only 
Legislation setting a time period of such interest 
necessarily be prospective only It will therefore 
some time before it is fully operative, but in land 
generations pass quickly; and while many of us present 
may not realize all the benefits of it, I think we car 
sure that in a not overlong spact of time such a pro 
vision will be doing good service in promoting lar 


utility And if further it can be supplemented by the 


} 


sucvested 
484 


provision, applicable to existing estates 
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termination by change of circumstances, the effect of 
such legislation will begin to be felt at once. 

Whether this additional provision can be made im- 
mediately effective, of course, depends on whether it 
can be considered a fair statement of the present law. 
It is undoubtedly true that some courts may hesitate at 
such a conclusion. But the law as applicable to equi- 
table restrictions is now well settled, although it is a 
matter of comparatively recent development.*° No 
valid distinction—save possibly one of continuance of 
outworn procedural distinctions between forms of 
remedy—can possibly be drawn between the equitable 
restriction and most, if not all, of the other servitudes 
here involved. Indeed, it is submitted that the law is 
tending that way and that legislation can properly give 
it the final push. The analyses of Messrs. Goldstein and 
White, cited above, disclose the existing situation. 
There is very little law in absolute opposition. Support- 
ing it, in addition to the views of the text writers cited, 
are decisions from California and strong statements of 
view from Missouri.2. This accords with the settled 
view that a condition which becomes illegal or other- 
wise impossible of fulfillment is no longer operative.** 
The obvious similarity of the condition cases and the 
restriction cases, together with the reasonableness of the 
rule, presages its wide adoption with respect to condi- 
tions as well as restrictions. 

One procedural detail may militate the other way. 
It has been suggested, notably in cases in New York, 
that even where an equitable restriction cannot be en- 
forced because of changed circumstances, yet there may 
still be a remedy at law and, as it is said, the parties are 
Following 


this, one case at least holds that a vendee may refuse 


then to be limited to their legal remedy. 


title because of this possibility of a legal action.** 
Such a holding, it is submitted, has no plausible basis 
in policy or law. Even on technical procedural grounds, 
if the restriction is unenforceable in equity, there can 
be no real injury at law justifying the award of damages. 
The rule has been well criticized by Dean Pound and 
others.2* So technical and unsubstantiated a doctrine 
should not be relied on to prevent the development of 
a well-founded rule which can well be aided by the leg- 
islative process. 

If we are in agreement thus far I suspect that the only 
remaining questions which will occur to_ property 
lawyers are those dealing with the rather wide extent 





20. This rule is now so well settled that the landowner may now 
have affirmative relief quieting his title against such restrictions 
Cf. Osius v. Barton, 109 Fla. 556, 147 So. 862, 88 A. L. R. 394, with 
annotation at p. 405 (1933); Hess v. Country Club Park, 213 Cal 
618, 2 P. (2d) 782 (1931); Clark, Real Covenants and Other 
Interests which “Run with Land” (1929) 163-165. 

21. See Letteau v. Ellis, 122 Cal. App. 584, 10 P. (2d) 496 
(1932) (with hearing denied by the California Supreme Court), 
holding that a condition subsequent becomes inoperative because 
of change of circumstances of the property. This case was followed 
in Forman v. Hancock, 3 Cal. App. (2d) 291, 39 P. (2d) 249 
(1934), and has been approved by the text writers. See Walsh, 
Goldstein, and White, notes 8, 10, 11, above; 17 Minn. L. Rev 
227 (1933). To the same effect is the strong statement in Koehler 
v. Rowland, 275 Mo. 573, 587, 205 S. W. 217, 221 (1918). 
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given above to the proposed legislation and with 
possible details of form and expression. As to the 
latter I may repeat that, while there may be very defini 

holes in the suggested statute, that is a matter for car 
ful and patient examination of scholars hereafter when 


agreement on policy has been reached. I might say in 


general that the wording has been developed from th 
statutes referred to, with appropriate changes for th 
wider objectives thought desirable. 

As to such wider objectives, I suspect that at least two 
questions will occur to property lawyers: first, whether 
such a statute should wisely apply to easements and 
profits, and second, whether it should wisely apply in 
general to appurtenant interests, of which easements 
are a natural example and where the servitude itself is 
attached to and transferred as a part of an existent 
dominant parcel of land. This may well be a matter for 
some discussion, perhaps some difference of opinion 
I submit, however, that all these interests are so 
substantially similar that restriction of some of them 
only will leave a lopsided and uncertain law subject 
to the abuses we have had in mind, and that no harm to 
really desirable legal relations will be done by th 
broader statute. 

Turning for a moment to the existing statutes, that 


of Massachusetts applies in terms to “conditions o1 


restrictions unlimited as to time.’*5 The great defect of 
the act is that, as Mr. Goldstein puts it, it is merely “a 
constructional palliative,” that is, it applies only in 
the absence of a definite expression of intent and may 
easily be set aside by an express showing of intent to 
encumber the realty for lengthy periods of time.*° But 
it does apply to conditions or restrictions. Once th 
rule is made applicable to restrictions, we have it appli 
cable, of course, where it will be important and useful, 
but also to an interest substantially like the ordinary 
easement and one which is notably appurtenant to othe! 
land. 

The Minnesota statute of 1937 is broader in terms to 
begin with, since it applies to “all covenants, conditions, 
or restrictions hereafter created by any other means 
by which the title or use of real property is affected.’ 
This provision is so broad that it might well be 
considered to include all interests. Certainly ther 
seems no intermediate logical stopping point; from th« 


standpoint of clarity alone, it would be desirable to 


include all the others here named. The statute itsell 
99. See Scovill v. McMahon, 62 Conn. 378, 26 A. 479 (1892 
Mahoning County v. Young, 59 Fed. 96 (C. C. A. 6th, 1893), Lurto 
J.. involving grants of land for use as cemeteries; and Hite 
Cincinnati, I. & W. R. R., 284 III. 297, 119 N. E. 904 (1918 
involving a grant on condition of receiving railroad passes, whe! 


the condition was made illegal by subsequent legislation 

23. Bull v. Burton, 227 N. Y. 101, 124 N. E. 111 (1919), a fou 
to-three decision. 

24. See Pound, 33 Harv. L. Rev. 813, at 820, 821 (1920); Clark 
Real Covenants and Other Interests which “Run with Land 
(1929) 153. 


25. See note 2 above. 


26. Goldstein, note 10 above, at pp. 254, 255 of 54 Harv. L. Rev 


27. See note 5 above. 
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the great merit that it is an absolute rule of law 
ising the restrictions to cease to be valid and operative 


date, whatever the provisions of 


irty years after their 
original instrument 
\s to the other statutes doing away with these interests 
en they become of no actual or substantial benefit to 
parties, the three statutes, Michigan, Wisconsin, 
| Minnesota, apply in terms only to “conditions.”** 
as we have seen, the settled law already applies a 
rule to equitable restrictions; and again there seems 
reason for the distinction Che simple easement 
iy be as burdensome after its utility is outworn, may 
finitely clog the title as much, as an equitable 
triction or condition 
Of course, if the parties wish to create an interest of 
s kind for longer duration, the way is quite open to 
m. Instead of making, for example, an easement or 
profit, they can create an actual possessory estate 


] 


ited in quantity and quality as they wish, but never- 


less not within our suggested rul [his is not a 


re distinction of words It is a distinction, it is 


bmitted, of substance It is based upon the extent 
the economic interest, which is pretty definitely 
inslatable into dollars and cents. If an interest, of 
ich the full possession is in another, is important 
yuugh to be made to last for more than thirty years, 
is important enough to be conveyed as a definite, 
ough limited, estate. Public utility rights of way and 
ineral grants are well known examples.*® Even in the 
pposed case of approach through a neighbor’s land 
» one’s garage, the definite grant of the use of the land 
self in common with the original owner or otherwise 


And if it 
s intended to be thus valuable, the difficulties of the clog 


s aS easy to arrange as is the mere easement. 


n title are likely to be less because it will then be an 
terest sufficiently in 


law or acts of the parties, to some 


portant to be passed on, under 
ry definite rules of 
efinite owner who can be bought out or otherwise 
it is the 


sposed of as are property owners generally. 


I 
28. See note 4, Page 
Qg See note 6, Pave . 


0. As appears substant n the plan set up for the model 
n of Radburn, N. |. Radburn, Protective Restrictions and 
mmunity Administration (( Housing Corporation, 1929) 17 

See, in general, Mor 1 The Use of Deed Restrictions in 


194] 
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limited interest, becoming of little or no value, and 
therefore forgotten by every one except the title searcher, 
that we need to reach. 

This rationale may tend to support the objections 
I have received from the community-planners that the 
Statute strikes down too soon restrictions yet worth 
while as supporting and upholding desirable community 
developments of real property. These objections appear 
persuasive, at least in those as yet too occasional in- 
stances of carefully planned developments, so much so 
that perhaps an exception to the statute should be 
worked out for their benefit. Such an exception 
applicable to the first provision alone might be made 
to depend on the majority action of the landowners in 
such substantial community schemes of property develop- 
It might take one of several forms, such as the 
execution by a majority of the owners involved of an 


ment. 


instrument showing either termination of the restric- 
tion or its renewal (for another thirty-year period), 
depending upon whether easy termination or easy con- 
Tentatively I 
suggest, however, that it may well be made to depend 


tinuance of the restrictions is desired. 


upon some provision of the original plan, perhaps to 
the effect that where the restrictions have been created 
pursuant to a general plan, duly recorded, of develop- 
ment of several parcels of neighboring property, which 
plan contains provisions whereby termination or 
continuance of the restrictions may be had through 
action of a majority of the present owners of the prop- 
erty, then the provisions of the plan shall govern in 
place of the statutory provision.*° 

Such an exception obviously requires careful considera- 
tion of its policy and most careful drafting. But I think 
it can be worked out with justice to the opposing in- 
terests here involved. With or without such modifica- 
tions, as policy judgments may determine, I submit the 
above draft as legislation which in its general plan and 
scope is effective and desirable in land economy, and as 
meriting consideration and support. 


Subdivision Development (Institute for Research in Land 
Economics, 1928); Ascher, The Extramunicipal Administration of 
Radburn, 18 Nat. Munic. Rev. 442 (1929); Ascher, Reflections on 
the Art of Administering Deed Restrictions, 8 J. Land & P. U 
Econ. 373 (1932); Van Hecke, Zoning Ordinances and Restrictions 
in Deeds, 37 Yale L. J]. 407 (1928); Notes, 51.Harv. L. Rev. 320 
(1937); 7 U. of Chi. L. Rev. 710 (1940). 
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Rule 904. Effect of Presumptions 


] Subject to Rule 903, when the ba ic fact of a 
presumption has been established in an action. the 
existence of the presumed fact must be assumed unless 
and until either evidence has been introduced which 
would support a finding of its non-existence or the basic 


fact of an inconsistent presumption has been established 


2 Subject to Rule 903, when 


lact of a 


sumption has been established in an wclion 


the basi pre 


and evi 


dence has been introduced which would support a 


finding of the non-existence of the presumed fact 


1. if the basic fact has no probative lue evidence of the 
existence of the presumed fact c ‘ non-existence 
of the presumed fact is to be det ned exactly as if the 
presumption had never been ar cable € action 

ly { the basic fact has an prol itive Va c i ( aence of the 
existence of the presumed fact ‘ r not sufficient to 
support a finding of the presumed fa € party asserting 
the non-existence of the pre umed fas is the burden of 
persuading the trier of fac that ts n-« tence more 
probable than its existence 

3. Subject to Rule 903, when the basic facts of two 


inconsistent presumptions have | established in 
an action, 

a. if the basic fact of « no probative 
value, or has any probat ilue. as evice e of the existence 
of its presumed fact, the existence tence of the 
presumed fact is to he ctermined ¢ is if neither pre 
sumption had ever beet pplic p the action 

b. if the basic fatt of o1 f the presut ns has no probative 
value as evidence of ‘ te r ft its presumed fact. and 
the basic fact of the othe iS al provdative value of the 
existence of its presume fact, whethe or not sufficient to 
support a finding of the presumed fact. the party asserting 
the non-ex Stence of the pre med f of the othe nas the 
burden of persuading the tric t! existence is more 
probable than its exis 

his was very frankly a compromise. The Rx porte! 

and some of the Advisers would have preferred to adopt 
the so-called Pennsylvania rul which requires the 
party asserting the non-existence of thé presumed fact 
to bear the burden of persuasion in all cases wherein 


the existence of the sumed fact is established. Thev 


{tlantic Railroad 
ipreme Court had de- 


pr 
recognized, however, that in Wester? 
v. Henderson, 


279 U. S. 639, the Si 
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INSTALLMEN1 
clared unconstitutional a statute whicl provi th: 
the establishment of the basic fact put u n the part 
asserting the non-existence of the presu dad fae ! 
burden of persuading the jury of such non-existen 
because the basic fact in that case had no i al 
as evidence of the existence of thr 1 tae 
I hough this decision has been somewhat ikened b 
Seaboard Air Line Railway Co. v. Watsor 87 U.S. 8 
and Mr: nv. California, 29] | S 4 it ha 
not yet been definitely overruled. Co; juent t] 
IT hayerian rule, which was approved in the Henderso 
case, was adopted lor prosumptions the basic fa O 
which have no rational probative Val i evidence oO 
thei respective presumed facts. To all other 
tions the Pennsylvania rule was made applica 
The objection which many lawyers at es urge 
against the Thayerian doctrine is this: If considerations 
ol convenience or policy are ol ificient weight to 
justify the creation of a presumption, it absurd t 
hold that the are completely OvVeTCe thie 
introduction of evidence which the tri ref 
to belie Ve suc vidence does not | : nig ill 
for the trier a singel step The att » avoid th 
absurdity is reflected in he cast ( 
dence which th ury beli or ) 
interested witnesses, or evidence whic] antial 
lo adopt such a requirement is Impra It t} 
considered opinion of almost all the Ad il Mem 
bers of the Council that a presumptio a ff ! 
legal tool, must (1) be it in the ha re t 
administer, and not be submitted to a Ol 
as to when it shal] cca to ha y ce 
2) be so administered that the jul ir tl 
word presumption used, since it Ca [ 
connotations to different minds: an have enoug! 
vitality to survive the introduction of ( 
which the trier of fact finds to r oO 
slight value 
Except as th proposed rule conta tation 
imposed by the Henderson case, it in 
obviates the objections urged against the Tha. rial r : 


trine. If a party has the burden of pers 


existence of the presumed fact. he ca ha 
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sion. ‘The same is true if the trier is persuaded that P's 
proposition is more probably untrue than true. It is 
only when the trier’s mind ts in equilibrium that the 
allocation of the burden matters; in such event, it de 


termines the result 


Surely it is reasonable to give to a presumption the 


perfectly definite effect of (1) fixing the risk of non 
" 


prod ! 


uction of evidence sufficient to justily a finding ol 
the non-existence of the presumed fact and (2) deter 
mining the result where without it the mind of the trie: 
is in equilibrium as to the existence or non-existence of 
the fact, in those cases where the basic fact has some 
probative value 
it must be remembered that the reasons which cause the 


as evidence of the presumed fact. For 


creation of pre umptions are very similar to those whicl 
cause the fixing of the burden of persuasion 


; 


The Rule seems easy of application The judge need 
’ 


never mention the word, presumption to the jury. As in 


cases where no pre umption is involved, he need dete: 


mine where the burden lies only after all the evidence 


has been introduced; for it is not until that time that 
he need rule either upon order of argument to the jur 
or upon requested instructions, and not until that time 


will the jury have any concern with burden of p 


Uasion 


of Paragraph (2) of the 
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tion, but leaves the ju to find the existence or non 


existence of the presumed fact upon all the evidence, 
instructing them that the party asserting the non-existence 
of the presumed fact has the burden of persuading them 

that its non-existence is more probable than its existence 
B. When the basic fact has to be established by the jury 


upon evidence, then 


1. if there is no evidence justifying a finding contrary to the 
presumed fact, the judge 


instructs the jury that if the 


1 


basic fact is established, then the presumed fact must be 


taken as true; but 


2. if there is evidence justifying a finding contrary to the 
presumed fact, the judge says nothing about a presump 
tion, but instructs the jury that if they find the basic fact 
they must also find that the presumed fact exists unless 


upon all the evidence they are persuaded that its non 


existence 1s more prol ible than its existence 


The question remains whe ther the Rule is as easy of 
application as it seems. It will be noted that it requires 
the trial judge to decide whether the basic fact has any 
probative value as evidence of the existence of the pre 
sumed fact. Now, judges are constantly confronted with 
the task of determining whether an item of evidence has 
sufficient probative value to justify a finding 


rarely confronted with the 


They are 
necessity of determining 
whether an item is utterly without probative value. That 
sort of question has been stated in the Supreme Court 
of the United States as determinative of the validity of 
certain statutory presumptions. It seems to be taken for 
granted that a legislature may give to an item of evi 
dence greater probative value than the courts have 
theretofore been willing to give it, provided the item has 
Henderson case, 


some inherent probative value. In the 


the Court declared that the happening of a collision at 


a railway grade crossing had no probative value as evi 


dence of defendant’s negligence though two out of the 
four situations which the Court thought to be possibl 
posited negligence of the defendant. In Casey v. United 
States, 276 U. S. 413, Mr. Justice Holmes, speaking for 
the majority, found a rational connection between the 
basic fact, possession of a narcotic drug in a specified 
district, and the presumed fact, purchase in that district 
Mr. Justice McReynolds tersely answered: “The sug 
gested rational connection between the fact proved and 
the ultimate fact presumed is imaginary Judicial 
opinions of this sort and the experience of men on 
trial and appellate courts were the bases of powerful 
1941 that the 


proposed rule was muc h too complicated, and if adopte d 


arguments at the Annuai Meeting in 


would be the source ot much litigation These argu 
ments seemed to be convincing to a majority of the 


members present. 


Further argument was made against the rule that it 
represented the law in no jurisdiction at present. The 
Rule could be simplified by making all presumptions 
fix the burden of persuasion, but (a) such a proposal 


would be contrary to the existing law in most states 


and in the Federal Courts and (b) would invite attacks 
on its constitutionality in view of the Henderson case. 


It was further pointed out that the Supreme Court of 
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the United States had approved the Thayer doctrir 


that this doctrine had recently been accepted in a 


number of states, and that it is supported by alm 


numberless dicta. As a result of the discussion the | 
stitute by a small majority vote approved a rule consi 


ing of the first paragraph of the proposed rule and su 


stituting for the second and third paragraphs substa 
tially the following 
al 4 Subject to Rule 903, when the basic fact ol 


presumption has been established in an action a1 


either evidence has been introduced which would su 


port a finding of the non-existence of the presumed fa 
or the basic fact of an inconsistent presumption has beer 
established, the 


existence or non-existence of the pre 


sumed fact is to be determined exactly as if no presump 


tion had ever been applicable in the action.” 


There can be no question that this substitute is simp 
and easy of application. The only query is whether tl 


simplicity and ease are acquired at too great a price 


J—Judicial Notice 


In our system of litigation the functions assigned t 


the judge make necessary the assumption that he knoy 


and will apply the law as embodied in the pertinent 


public statutes and judicial decisions. It must be a 


sumed also that he is acquainted with such matters of 


generalized knowledge as areso well known as to be in 
capable of dispute among reasonable men in contempo 


} 
COUL 


rary society. Without such knowledge no judge 
perform the duties assigned to him. Hence, except 
where the prohibition against reversal for invited erro 


applies, it is usually held to be reversible error for th 
trial judge to overlook or misapply an applicable statu 
tory or common law rule, or to disregard or deny ac 
well-known 


1001 


cepted and opositions of generalize 
| pro} 


knowledge. Rule restates this settled commor 


law rule. 


Judicial notice is an instrument for expediting litiga 


tion and for aiding the accomplishment of accurate re 


sults by eliminating from the issues to be determined 


by the trier under the rules of evidence matter 

a. which is so generally taken to be true in the adjustment of 
human relations in contemporary society that in the exist 
ing state of knowledge it is incapable of dispute 


reasonable men, or 


b. which is capable of immediate and accurate determination | 
resort to easily accessible sources of indisputable accuracy 

c. which in application to the case in hand has the same oper 
ative effect and requires the same skill and technique 
ascertaining as an applicable rule of the mmon law or a 
applicable statute of the forum, and should not, therefore 
depend for its decision upon the availabk Imissible ev 
dence which the litigants are intelligent and industrio 


enough to offer. 


Of all such matter the judge should be empowered to 
take judicial notice and should be compelled to do s 
upon a request of a party, subject, however, to proper 


yarties The 


safeguards both for the judge and for the | 


AMERICAN BAR ASSOCIATION 


Jor RNAI 











nd 


ine 


UEC 





RNA 





COOE OF 


ies should be protected from unfair surprise, and 


ild, therefore, have a ypportunity to be heard upon 


questions, whether natter falls within the realm 


| 
1d 


licial notice or within the realm of evidence, and 


On these 


t is to be the conte: { the matter noticed 


should have t to present to the judge all 


tinent informatior rdiess of the usual exclusion 
rules of eviden On the other hand, the judge 
uuld have the optio i retusing to take such notice 

s the parties fu him sufficient data to make 


ir both the 1 of taking the notice and the 


p 


w of the matte 


be noticed. He should not, how 


be limited to the data thus presented but should be 

to consult any avai e source of pertinent informa 

I And finally he ld refuse to take notice of a 
itter unless the information which has been presented 
him and gathered him convinces him that the mat 
clearly falls witl realm of judicial notice 
ttherwise he should e it to be made the subject 


roof by evidence 


In accord with tl going principles Rules 100] 
1002 make pro byects of jud cial notice 
ecific fa ‘ c ibjec of reason 
le di ‘ ; 
as . eae ed knowledge whict 
cap ble | | T te demonstration by 
esort to Ca ‘ ce I ible accuracy 
p e (x f e | ed State 
ind of F } ate he forum and dul 
enact c mie tal division 
or agencies of ] e comm« law and public 
tatutes of ever e, ter } jurisdiction of 
the United § ‘ 
lo protect the pa Rule 1004 requires the judge 
inform them of tenor of any atter to be ju 


cially noticed by party reason 


» allord each 


opportunity to relevant information both 


on the tenor of tl natter and upon the propriety 
taking judicial of it. For the same reason a 
irty requesting tl to take ju ial notice must 
Rule 1003(c) gi adversary sufhicient notice to 
ible him to oppo quest lo protect the judge, 
ule 1003 makes tl pulsory taking of judicial notice 
pendent upon tl ty’s furnishing the judge with 
lequate informat [To protect both judge and 
irties, Rul 1004 hat in the investigation 
determine whetl icial notice of a matter is to be 


iken or the tenor itter, if noticed, no rule 


quiring the e) ant « ence shall apply 
id the judge ma and use any source of pel 
nent informatio1 nd that the judge shall not take 
idicial notice ul ymnvinced that the matter is a 
rope! subject of s notice 


The uncertaii ice as to the procedure by 


hich the trier of { ; made acquainted with or uses 
atter judicially n and concerning the powers of 
he trial and app courts regarding the action at 
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the trial with reference to judicial notice, makes neces 
sary Rules 1005 and 1006, (1) and (3), which provide 


as follows: 


If a matter judicially noticed would, in the absence 


of such notice, be determined by the trier of fact 


the judge 


a. if the trier of fact, shall include in the record of trial a 
' 


statement of the matter as so noticed; 
b. if not the trier of fact, shall direct the trier to find the 


matter as so noticed 


The failure or refusal of the judge to take judicial notice of 
a matter, or to instruct the trier of fact to make 
finding with respect to the matter, shall not preclude the judge 


a particular 


from taking judicial notice of the matter in subsequent pro 
ceedings in the action 

Ihe reviewing court in its discretion may take judicial notice 
of any matter specified in Rules 1001 or 1002 whether or not 
judicially noticed by the judge 
There is no question that rulings upon matters of 
judicial notice are ordinarily subject to review. In 
viewing matters of fact in actions at law, however, a 
finding is not upset unless unsupported by the evidence 
Since many courts treat a judge's finding as to the law 
of a sister state as a finding of fact, Rule 1006(2) « 
pressly makes the rulings of the judge under Rules 100) 


to 1005 subject to review. 


Conclusion 


As to the form of the Code, it is to be noted that 


so drafted that it can be adopted as a body of rules by 
those courts which have the power to regulate evidence 
and procedure by rule or Can be enacted as a cod »] 


evidence by a legislature 


As to substance many of its provisions are such as 
would be embodied in a restatement were the Americar 
Law Institute undertaking a Restatement of the Lav 
of Evidence similar to that of the Law of Contracts o1 
of Trusts. This is not to say that any one of these pro 
visions is universally accepted, but it does mean that 
none of them is universally rejected. The law of « 
is in such a confused and confusing condition 


that it is almost impossible to draft a rule which is 


den ( 


universal] 


y accept d without qualification On the ot 
hand, many of the rules, if adopted, will make important 
changes in the common law. They call for serious « 
sideration by the Bench and Bar; and in considering 
them the members of the profession should have cor 
stantly in mind the disturbing truth that more and mor: 
of the problems which are traditionally solved by law 
yers and judges are being taken from the courts 
handed over to private arbitrators or to official admit 
istrative tribunals. To what extent this phenomenor 
is due to the obstructions to the prompt and efhcient i 
vestigation and determination of disputes which have 
been interposed by antique rules of procedure and the 
=e YP 


exclusionary rules of evidence is a question which d 


serves more than passing attention. 
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THE WORK OF THE COMMITTEE 


By HON. JOHN J. PARKER 


O mort important lutv confrot 


bar of America tod 
istration ol 


We have lon 


substantive 


justice in our co 
tive tribunals 
bringing the 
life of the times; but the 
deals with court procedure, is wo 
In almost every stat 


are countenanced which are a re 


cumbersome. 

learned and patriotic men who co 

and bar 
The 


ol Justice 


Committee on 


Improving 
has been set up as an Iie 


the American Bar Association to re 


Its work at this time is peculiar], 


work is no less than 


} 


democracy efficient in the places 


touches most intimately the life of 
period of national crisis, every 


must be 


Wars are won by morale as mu 

and nothing is more im] ortant in tl 
morale than efficient a istration 
courts. And after tl war is WwOl 
strengthen democracy, i! its col 
ideologies, as efhiciency in the disc] 


function of government 


seven years ago, a great torwal 


this matter, when Congress adoy 


Act. Under that statut the lay 
States have adopted a code of p1 
courts, which is pretty nearly ideal 


that any lawver of 


746 


talriy vood 


an ettort to 1 ak tne 


geared to the highest stan¢ 


Committee on 


bench and 
roving the admin 
administra 
job In 
irmony with the 
law, that which 

antiquatt d and 
rules and practices 
flection upon the 
nstitute its bench 

\dministration 
rt on the part of 
this condition 


portant; for that 


| processes ol 


rere vyovernment 


the people. In this 


tv of the nation 


ird of efficiency 
is DY armaments 
maintenance of 
of justice in the 
will so 
foreign 
irge of this basic 
taken in 


| | ] , 
Federal Rules 


Improving 


the Administration of Justice 


its principles in a few hours, but wit 


sive that the most important litigat 


difficulty. 


for three years, and it 


1 
without 


under it 
works so well 


courts questions of procedurt can b 


dismissed from consideration and 


counsel given to the merits of 


1939, 


and 


before them In this great pl 
5 I 


followed by th Federal \dministratiy 


integrated and unified the federal jud 


large measure ol s¢ 


cils and conferences These wo 
only revolutionized the practice and 
federal courts, but have furnished to 
for their guidance. 

And we must not forget that, in 


cien and dispatch in the federal 


! 1 
infinitely more 
courts that the grea 


litigation is tried. It is by u 


It is in the stat 


civil 


most of the criminal laws are enfor« 


the action of the state courts, rathe) 


of the federal courts, that the efhe 
in the all-important matter of 
judged by the 2 ople al laro¢ 


thought that a mo! 


With the 


be made of the knowledge 
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studies made in connection with 
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il aS that tl tl 
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Judicial Administration to appoint committees to 


ke studies and formulate standards for the improve 


nt of procedure throughout the country. His idea 
that suggested procedural reforms of various kinds 
already been fully tried here and there in various 


s and that, throu study of these, proper com 


ees could bring | ther into a code of standards, 


best practices thus deve loped by our own ¢ xperience. 


in this way we could luce the states to accept from 


these improved would have 


h other practices, we 


luring reform, bas« n solid experience and not on 
ory Seven such coi nittees wert accordingly set up. 


hey 


ry instance by a ch 


were composed of experts and were headed in 


rman nationally recognized as 


ch. Each was given 49 advisory and consulting mem 
rs, one from each sta ind the District of Columbia. 
hey made reports which constitute a chart for the 
iidance of lawyers 1 ate who desire to improve 
procedure of that state hey are simple, they 
comprehensive, tl ire scholarly, they are based on 
perience and con 1 sense They have received 
indorsement, not mnly of the Section of Judicial 
\dministration, but » of the Assembly and House 
Delegates of the A ican Bar Association. Their 
vocacy has twice nade a special program of 
\ssociation by action of the House of Delegates 
\cting under th late of the House of Delegates 
its last meeting tl the advocacy of the standards 
ntained in these reports be again made a special 
ywram of the Association this year, President Lashly 
pointed a special committee composed of the Chair 
an of the Sectior Judicial Administration, the 


President of the Natio1 Association of Judicial Coun 
s, the President of the American Judicature Society, 
nd the Chairmen of Sections of Criminal Law and 
Bar Organization. H ippointed as Secretary of the 
ommittee Mr. Paul DeWitt, one of the most efficient 
embers of the Junior Bar, and I unhesitatingly ascribe 
» Mr. DeWitt a la asure of credit for the success 
the Committee's rh The president asked me 
» act as Chairman iuse I had been Chairman of 
he Section of Jud | Administration at the time of 
€ reports of tl ( mittees; and | uccepted the 
issignment with tl ibor it involves, because I con 
ider the matter a probably as serious and as 
nportant as any to the American Bar Association 
iS €VeI address 
In presenting tl ogram of reform envisaged in 
reports of the « ttees, | have narrowed it down 
» five principal ts, and I believe that it can all be 
ncompassed withir five points. They are 1) To 
ntegrate the ] d give it proper powers of 
elf-regulation through judicial councils and confer 
nces, through chinery for assigning judicial 
an-power to intage and through vesting 
he regulation of | lure in the courts themselves 
2) To improve the } syst through better methods 
l. See 63 An | on Reports (1938) 517 et seq 
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of jury selection, through restoring the common law 
power of the judge and through eliminating the gen 
eral verdict in complicated cases; (3) to simplify trial 
practice after the pattern of the federal rules and to 
simplify the rules of evidence after the pattern of the 
American Law 


the Institute; (4) to 


simplify appellate practice and eliminate the burden 


model code of 
and expense either of narrating or of printing the 
record; and (5) to improve the procedure and methods 
of reviewing administrative agencies and tribunals so 
as to preserve in their procedure the principles of fair 
play and equal justice. 

Ihe attainment of the first of these objectives is 
of the first importance. If the judiciary of a state is 
unified and integrated,—if provision is made through 
judicial councils for systematic study of procedural 
problems and through judicial conferences for regular 
consideration of these by the members of the judiciary 
themselves, and if the judges are vested with adequat 
power for regulating the procedure of their courts, 
the problem of reforming procedure will almost take 
care of itself. It cannot be too strongly emphasized that 
the reform of procedure depends primarily upon the 
judges themselves. Councils and conferences will call 
their attention to reforms that are needed, and if they 
have the rule-making power, they can take the neces 
sary action. I am happy to report that in almost every 


state in the union in which councils and conferences 
have not already been established and the rule-making 
which 
think 


that within the immediate future 


power vested in the courts, action is under way 


gives every promise of early success. I do not 


it too much to hope 
we shall see councils and conferences established and 
the rule-making power vested in the courts throughout 
the union, except perhaps in a mere handful of the 
least progressive states. 

The second objective, the improvement of the jury 
system, I regard as one of prime importance, if trial 
make it clear 


by jury is to be preserved. I wish to 


that I believe in the jury system. For the great majority 


of cases, no better method for the trial of issues of fact 


could possibly be devised; and no more important 


bulwark 


pression at the hands of the powerful. I wish to preserve 


exists for protecting the innocent from op 


wish to preserve it, I wish to see 
the 


almost destroyed the confidence of the general public 


it; and, because I 


something done to remove defects which have 


in its integrity and reliability. There is no doubt in 
my mind that, if it is to be preserved, three things must 
be done: (1) we must provide methods of selection of 
jurors which will eliminate partisan and unfit jurors and 
will raise jury service in the esteem of the citizenship to 
the distinction of high and patriotic duty: (2) the general 
verdict must be abolished except in the simpler class of 
cases; (3) and the control of the judge over the trial as it 
existed at common law must be restored. 

You do not hear complaints of jury trials in Eng 


land cr in the federal courts, where the judge exer- 
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cises the power, which pertained to the judge at com 
mon law, and, I think that if you will take the 
trouble to inquire, you will find that it ts precisely 
in those states which have made the function of a judge 
that of’ a mere moderator at a town meeting, that 
jury trials have fallen into the lowest repute. ‘Through 
out the country there 1s a rising realization that some 
thing will have to be done along this line, and already 
something is being done. ‘The new rules just going into 
effect in Maryland, ‘Texas and a number of other juris 
dictions provide for a proper charge to the jury by 
the judge; and it is but a question of time until other 
states will take similar action The logic of the situa 
tion demands it. ‘The judge is the only disinterested 
lawyer connected with the trial. His only interest in 
a case tried before him is to see that justice is done 
He ts experi need in weighing evidence and ts not easils 
imposed upon by appeals to passion and prejudice 
In almost every jurisdiction he has the power to set 


t contrary to the 


aside the jury's verdict, if he deems 
weight of the evidence or again rood conscienct 
Why anyone who desires that justice be done should 
object to his arraying the evidence and declaring and 
explaining the law applicable thereto, and thus aiding 
the jury to arrive at a correct verdict, is something that 
I have never been able to understand, and you can 
rest assured that the public does not understand it 
| do not believe, as M1 Justice Holmes once said, that 
“The man who wants a jury has a bad case”;* but my 


observation has been that it is generally the man with 


a bad case who objects to the judge's assisting the jury 


to understand it 


Fhe third objective, to simplify the rules of trial 


practice and the rules of evidence, is one which is com 
ing very rapidly \rizona and South Dakota have 


adopted the new federal rules almost in toto. Texas 


has adopted a simplified code based in large measure 
on the rules and Colorado has done a monumental 
work in adopting the federal rules with the same num 
bering, supplemented by such additional rules as aré 
required by local conditions. In many other states 
features of the federal practice, such as discovery, pre 
trial, etc. are being adopted, so that throughout the 
country the trial of causes is becoming more business 
like and the old “sporting” theory of justice is being 
abandoned. 

There can be no doubt, I think, that the archai 
procedure, with its time-wasting technicalities now pr 
vailing in many states is doomed; and it is inevitable 
that these states will in the near future adopt a pro 
cedure more nearly in accord with the conditions of 


modern life. It is highly desirable that such procedur 


be modeled on the federal rules. There is absolutely no 


sense in having a different kind of procedure in the stat 


and federal courts or in different sections of the country 


Diversity makes for confusion and misunderstanding 


and accomplishes no good purpose. When a simplk 


2 Holmes-Pollock Letters vol. | p | 
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expeditious ystem has been adopted I Lee 
courts for use throughout the country, | sce no rea 
why the states should not adopt it an rT t] 

of the necessity of learning two systems of practice. ‘J 
federal rules are the result of long stud nd the be 
efforts of the bench and bar of the entire country. It 
possible, of course that the lawyers of a single state mig 
produce a better system for that state; but, to say t 
least, it is highly improbable that th will do 


Local pride or local inertia ought not be allowe« 
stand in the way 


good as the attainment ol a simple and unified proc 


of the accomplishm nt of so great 


ure, which the general adoption ot 1 federal rul 


would give us. 


Important, also, is improvement in e ru of ¢ 
dence. The technicalities of these rule ive done mo 
to bring the administration of the law into di repu 
than probably any other single thing. ‘Ihe America 
Law Institute is doing a monumental! rk in embod 
ing in a code the best thought of the protession o 
the law of evidence That code will peed up an 
simplify trials more than anything | can think of. | 
will rid us of the hair-splitting and sense! technica 
ities which have brought ridicul upon le ~processé 


ol justice, It ought to be adopted in ¢ ! puri aictiol 


Do not misunderstand me I attach no 1 


to rules of procedur and evidence, except as meal 
of administering justice; and the trouble with havin 
too many rules or with complicated or technical rule 


is that they hinder rather than he Ip 
ing this end. The problem is to get ri 


bind and hamper the courts in their effort to do justice 


and I favor the federal rules and the new code of evi 
dence, not so much for what they contain, as for wha 
they get rid of. They are entitled to our support be 
cause they are simple and elastic,—becaus ey enabl 
the court to go at once to the merits of t Ca DCLol 
it without being hampered by useless procedural o 
evidentiary questions. Rules of procedure and eviden 
are the mere machinery of justice The effort of th 
court should be directed to the doing of justice, no 
wasted in turning unnecessary wheel tl machine 

he fourth objective, the simplification of appellat 
practice, is coming slowly but surely I he I sen 
in narrating the record, in filing bills of exceptions or 


assignments Of error, or in printing the record on appeal 


The case should be heard in the app lial ourt on th 
record made in the trial court, as has been done in Eng 
land for more than half a century. (¢ hould no 
be required to narrate or print the re hould b 
permitted to print as an appendix LO r briefs sucl 
parts of it as they desire the court to rea I his saves ex 
pe nse to litigants and labor on the part i DOLN court ame 
counsel. It eliminates the most fert I f dela 
and leads to a better presentation a1 clearer under 
standing of the case. It is the practi n the Thir 
and Fourth Circuits and the District Columbia an 
in a number of the western and midwestern states. It 
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NG THE 


t to be the prac everywhere 
rhe fifth objective relat to the practice of admin 
itive agencies and nal We might as well face 
eality of the sit n that these agencies serve an 
tant purpose i! al he re to stay ] he 
1y LO press titutions from the col 
ism which na whe nea oO many ol the na 
of Europe is t ugh governmental regulation 
conomic = like court cannot furnish this 
lation IT} cannot furnish it. It can 
rnished onl 1idministrative agencies, con 
is the do in legislative, executive and 
ial powel 1 he opniem 1 not hov to destroy 
but how to pre in their processes the funda 
tal principl r | and duc process which 
it the verv heart of concept of free government 
important that t! »iblem be met in the domain 
he national gove! nt. It ilmost eq ially as im 
tant that it | et the states, where administrative 
ncies are taking ov in ever-increasingly large share 
he responsibiliti f government 
It remains to t ymething of how we are pro 
ding in our efforts to attain these objective In the 
plac e, we ha ip co nitter I Cat h of the 
eral states and tl istrict of ( imbia. These com 
ttees are coordina ith committees of the state 
irs and the Preside the state bar association, in 
ery instance, is na 1 as a member The members 
the committees a1 tstanding jud lawyers and 
teachers intere¢ the subject of procedural re 
ind the cha ive been selected with spe ial 
( The fact that nas Mr. Robert G. Dodge of 
lassachusetts, M | G. lackson of New York, Chief 
tice Kephart Bs lval ! lu ve ] tuTrance M 
de of Misse George R man of Ore 
and doze1 rs no listinguished, have 
en willing to chair of the tate com 
ittees is of itself guaranty to t public of the 
portance of the ment 
Regional meetir yf Section of Bar Organization 
e been | lt ler the able 
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leadership of Mr. Burt J. Thompson of Lowa; and at 


every one of these meetings the program of the com 
mittee has been given a place of prominence and has 
been presented by a representative of the committe 


Articles in advocacy of the Association's program 


have been published in the AMrricaNn Bar Association 


JOURNAL and the Journal of the American Judicature 


Society. The leading newspapers of the country have 


supported it editorially. Monographs prepared by 


experts have been liberally distributed where the 


would do most good; and the various law reviews and 


state bar journals have been liberal in their 


For the 


and the work of education should go forward 


support 
continued 


My hope 


COMMILLECS 


future, the committees should be 


is that in the year to come the stat will 


arrange for regional meetings to be held throughout 
each of the states so that the support of lawyers in the 
rural sections, who have much weight with the stat 


legislatures, may be enlisted. It is not enough that the 
program be wise and that it commend itself to scholar 


All 


must be 


and leaders of the bar. the members of the bar 


and the generally brought to see it 


public 


importance. Where state legislatures may not be willing 


to take immediate action, the appointment of interin 


committees, as in Oregon, to make studies preceding 


the f future legislatures will 


meeting pave the wa 


for SUCCESS 


Let me conclude by saying that the work of the vea 


has demonstrated that the program of the Association 


is one which commends itself to the bench and bar of 


the country, definite progress towards its adoption hi 


been made, and in my opinion its ultimate succe 


assured. The program is, of course, no one-year 


time 


pro 


gram; but is not of the essence so long as succe 


1. And success will be attained for two reasons 


life of the 


important place that it has held in the 


is attaines 
The 


future the 


bar is realizing that it can hold in the 


life of the past only if it keeps step with the 


times al 


goes about its business in a businesslike way. Patr 
in all walks of life realize that, if democracy is to surs 
democracy must be efficient: and nowhere is efh« 


more important than in the processes of j 


| istice 


COMMENT TO THE JURY BY THE TRIAL JUDGE 


By HON. MERRILL E. OTIS 


R. Preside G 
discussio1 the sub 
signed foo 
hich I have not ( 
time hear 
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Some part of my 


as been as- 


tes iT y manuscript, 
l 1 you have not 
rs repared for this 

their footnotes, 


prove of value 


to men charged with the duty of in 


nrovine the 
JI ii I 


ministration of justice in the with the 


courts ofr 


greater duty of preserving the courts and their | I 
powers from the onslaughts of demagogues. WI! ] 
shall say in this address, limited in time, can be only 


brief sumn 


My subject was put 


iation of the argument 


in words by 
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digress to say that no man in the history of the Re public 
has contributed more than has he to the cause of greater 


efficiency in the administration of justice in the courts. 


Judge Parker formulated for me the subject as it is an 


nounced on the progran Comment to the Jury by 


the Trial Judge.” I am sure he did not have in mind a 


discussion confined to an inquiry so narrow as: Should 


—— 


the judge in his charge be allowed to express his views as 


to how que stions of fact should he re solve d? What Judge 


Parker had in mind was certainly it is to the broader 


subject I shall speak Shall the charge 


to the jury as 
known to the common law and in the practice of the 


national courts be circumscribed by legislation or other 


wise so that the part played by the judge in the trial of 


a case shall be reduced to the minimum? In those 


} 


states — and there are some such in which the judge is 


gagged, handcuffed, blindfolded 


ind paralyzed by 
statute from the waist up, the sam«e question may be 


put in opposite form Shall the part played by th 


judge in the trial of a case be returned to what it was at 


common law? 


A Live Subject 


Che subject is a live subject Scarcely a session of 


Congress comes and goes but a bill is introduced t 


emasculate the functions of the federal judges 


senatol 
Caraway, the First, in his lifetime, let no session end 
without at least one assault on the power of the dis 


\ bill whi h 


recently the same 


trict judge to charge the jury as ol old 
he fathered passed the Senate Mot 
sort of bill was recommended by the great judiciary 
committee of the House of Representatives. It passed 
the House The purpose of each of thes proposals 


was to hamstring the trial judge in his relations with the 


jury, to reduce his powers in that regard to the level 
of the powers of a trial judge in the most backward and 
reactionary state There is no lower level. It is a live 


subject also when state practices are under consideration 


Originally the judges in the states had common law 
powers Those powers were swept away along with 
much that may have been really evil n the undiscrim 


inating flood of the Jacksonian Revolution. Now, in 
some of the states, movements are under way in a few 


already they have succeeded to restore 


to the judges 
their former powers 

What were the characteristics of the charge to th jury 
in common law trials, characteristics preserved in out 
federal system? What wel tl ind what are they? 
hey were and they are nine. 1. The charge is delivered 
by the judge after, not before, the arguments of 


l Ihe bill which passed tl House Jun ; 1938, read as 


follows 


Be It Enacted by the Senate and House of Representatives in 


the United States of America in Congress assembled that upon 

the trial of any case, civil or crimina etore a jury in an 

district court of continental United States. ¢ in any federal 

court of continental United States authorized to trv cases wit} 

the aid of a jury, the form. manner and time of giving and 

granting instructions shall be governe the law and practice 
750 


counsel. 2. The charge is oral, not wri 
charge is in the language of the judge, not that of t 
lawyers. 4. The voice in which the charge is delivere 
the emphasis, the intonation —is tl voice of tl 


judge, not the voice of the advocate: thi 


gesture is the gesture of the judge 5 | judge may 
usually he does describe in the charge thi separa 
functions of judge and jury; the judge may usual 
he does — admonish the jury that the jury and the jud; 
are performing solemn and sacred duties, that eacl 
juror also is a judge serving in the t mple of justice, a 


admonition which at least tends to raise even the hun 
blest to a purer, nobler plane 6. The charge presents 


the applicable principles ol law, not as abstract propos 


tions couched in legal terminology, but as rules relate 

to the particular issues involved in the ca on trial 
7. The charge sets out what are the really controverted 
issues of fact and — of equal importan¢ what are not 
really controverted issues. 8 Phe judg ma some 
times he does review and summarize the evidence 
9. The judge may—almost never he does — give his 


opinion touching the credibility of a particular witness 
the judge may almost never he does express his 


opinion as to how some particular issue of fact should 


be decided It is this last characte) ic, No. 9, this 
power which rarely is exercised, which one, taking a 


narrow view, might speak of as “comment on the evi 


dence.” Because of what some men say is the vice of 
this one characteristic they would destroy the whol 
structure One is inclined to beliey ometimes, that 
it is not the one alleged defective spot which is aimed 


at; one is inclined to believe that the true desire is to 


destroy the whole Structure 


Comment in the Narrow Sense 


Let us examine at once this principal Int of attack 
in the ancient edifice. Is it vulnerable at that point 
Is there justification for the contention that th judge 
who has heard all the evidence in a case. should not 
comment, that, to be more explicit, he should not ex 
press an Opmnion as to how som disputed fact issu¢ 


should be r¢ solved? lo make the qu ton till more 


clear by illustration, is there justification for the con 


tention that in a suit for damages for 


juries 
in which one of the questions is What the in 
uries? and in which the medical testimony has been in 


volved and contradictory and much of it in lanesuage 
as intelligible to laymen as ancient Greek. th judge 
should not Give the jury the bene hit of should 


binding on you 


not say, “Gentlemen, my opinion is n 


in the state courts of the state in which su t | may be had 
and the judge shall make no comment upon t weight, suffi 
ciency or credibility of the evidence or any part thereof. or upor 
the characte appearance, demeanor or credil ty of any witness 
or party except as such comment is aut ed t s of suct 
cases by the law and practice in the s | e state 
where such trial is had 

The purpose and effect of the bill were . n its text 


but are apparent to any who studies it careful th knowledge of 


what is the law and practice in most of the 
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t my judgment is ¢ intiff’s cancer was not caused 


rauma’’? As Ihave said, the expression of an opinion 


the judge as to a fact issue is as rare as a blonde in 
ntral Africa the justification for that statement is 
out in a footnote But why should the judge not 


“Gentlemen, my opinion is not binding on you, 


my judgment is tl laintiff’s cancer was not caused 
trauma’? Why should he not say that? Let us con 
ler the principle involved as presented in this con 


te illustration 


rhe juries I have seen in federal courts have been 
ide up of intelligent men. Every jury should and can 
made up of intelligent men. I assume such a jury. 
he argument I am now making would have greater 
rce, 1f I assumed a jury of ignorant men. But I as 
ne a jury of intelligent men I assume, however, a 
ry of laymen none of whom probably has witnessed, 
n as a spectator ore than a half dozen trials in the 
irse of his life. Not one of the jury perhaps ever has 
rticipated as a juror in any other case in which an 
portant issue tur on the testimony of experts . 


] 


nd I assume a jud in educated man, a man of ex 


rience at the bar and on the bench, who has partie 
ted in hundreds not thousands, olf trials, who has 
ird experts testify the score and who has at least 
ne acquaintance th the unknown tongues they 
ak. I assume a j ho is unbiased unprejudiced, 
r conscious of dut I assume such a judge. If I 
innot make that ass ption, what an indictment of 
ir judicial systems | fact is. With such assumptions 


mind touching the judge and the jury, I assert it is 


yond the possibili f reasonable controversy that the 
inion of the jud is to what experts are most 
ialified and as t hat testimony of experts comes 
arest the truth is s erior in accuracy to the opinions 


members of tl unaided by the advice of the 


idee None, I think 
I 


will disagres But still a multi 


e will assert tha ynething is rotten in the state of 


| ] 


to say “Gentlemen 


the yury my Oo] 


s not binding upon you, but 
judgment is ntiff's cancer was not caused by 
auma”’. They \ th alarm. Why do they view 


ith alarm? 


They say — it is 1 1 jury trial if the judge com 
ents on the eviden [ wrote to 150 Missouri lawyers, 
rained in the Missouri system, for their thought on this 
iatter. In the letters opposing comment, this sentence 
as used again and Lit Any comment by the court 
yn the evidence invades the province of the jury”. One 
iwyer, with cha ng frankness, put it: “The judge 


] 


ho advises the jury as to the facts invades the province 


; out of ten who opposed com- 
ent, wholly as a of abstract principle it seemed, 
ere concerned witl reserving the trial by jury as 


tution and the Bill of Rights 


iaranteed by the ¢ 


In 1937 I O eve federal trial judge in the 
nited States making ry as to the practice of expressing 
pinions on controverted fact issues in charges to juries. I received 
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They thought comment by the judge impinged on the 
historic function of the jury. One lawyer expressed the 
thought in these words: “The judge has no more 
right to invade the province of the jury than has the 
jury to invade the province of the judge.” 

The answer to this contention — this one contention 
which is put in words — occurs to all of you at once 
They who make this contention have not read the 
history of our legal institutions or, if they have read it, 
they have shut their eyes to essential parts. The historic 
jury trial, the jury trial which was guaranteed by the 
Constitution and the Bill of Rights, that jury trial 
the Supreme Court of the United States has said it 
again and again “is a trial by twelve men, presided 
over by a judge empowered to instruct them as to the 


law and to advise them as to the facts.” The real foes 
of the jury trial are not those who would preserve the 
respective functions of judge and jury, but those who 
would alter them. The impartial observer will clarify 
his thinking if he can keep in mind the fact that the jury 
never was invented as a tribunal designed to be in 
dependent of all guidance. It was to have the guidance 
of lawyers, biased and interested lawyers, it was to have 
the aid of the judge, an unbiased, disinterested judge 
So aided, it was believed, the jury, generally, would 


reach just results. 


Contempt for Jurors 


The men who most oppose comment by the judge for 
that they would preserve, they say, the independence of 
the jury, unintentionally betray an amazing contempt 
for the jury which they pretend to exalt. The jury, 
they imply, is made up of weaklings, who will yield 
their views and their convictions to what is said by the 
judge contrary to their views and their convictions. 
They have no backbone, no character. If, in the 
illustrative case I have employed, the jury was con 
vinced the plaintiff's cancer was caused by trauma and 
that his damages should be $10,000, the judge’s intima 
tion of his opposite conviction will overcome them, 
although their judgment remains the same, and they 
will return a verdict for only $500.00. For jurors, you 
must know, are worms. They must be shielded from 
the light of the judge’s views, although they must con 
tinue to be exposed to the advocate’s every art 
legitimate and illegitimate, and if by any chance the 
advocate is a pettifogger, then to his every device and 
wile as well. 

Are jurors such nincom poops? For sixteen years | 
have been working intimately with jurors. My respect 
for federal court jurors was great in the beginning. It 
has grown greater as the years have passed. I have par- 
ticipated with jurors in the trials of hundreds of cases, 
criminal and civil cases. My testimony, bottomed on 
the experience of sixteen years, is this: The judge's 


seventy replies. They were unanimous to the effect that only in 
the most rare case was such an opinion given to the jury. 
3. Patton v. U. S., 281 U. S. 276, 288. 
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opinion as to how an issue of fact should be decided 
unless that opinion satisfies and convinces the reason 
and judgment of the jury, is as ineffective on the result 
as falling dew is ineffective on Gibraltar. And I think 
my testimony would be the testimony of every judge 
Only the other day I read an opinion written by the 


Honorable Learned B. Hand, the distinguished Senior 


Judge of the Second Circuit, who for several years was 
a trial judge, and I do not need to say to those who 
know him, he is a man of forceful personality. Said 
Judge Hand: “The belief that a jury Is excessive 
ly subject to the judge's influence my own experienc 


at least did not bear out. I found them generally quite 


robust enough to torm th i! Own Opt 1OnsSs indepen 
dently of any indications | might give them of mine.’ 
Long ago Chief Justice ‘Taney, speaking of the same 


matter, said “An objection of that kind (that com 


ment by the court has an undu ind improper in 


fluence on the minds and judgment of jurors questions 


their intelligence and in ni qualities which 


cannot be brought into doubt without taking from that 


tribunal the confidence ind res] which so justly 


belong to it in questior nf fact Mr. Justice Holmes 


had this to say to critics of the federal system of chare 


ing juries “Universal distrust creat universal in 


competen ® It is a text provocative of thought 
Yes, “Universal distrust creates universal incom 
petence.” ‘Take away from the judge, one by one, the 
powers with which he was invested of old. Will you be 
proud of the figurehead which 1 Vins Make th 
trial judge, not “th governor of tl trial,” as the 
Supreme Court has said he should be,’ but a mer 
moderator, timid, self-effacing, fearf lest he cast a 


shadow, with no discretion except to decide, as Dean 
Pound put it once, “on what pee shall hang his 
hat."* Such a course will create incompetence on 
the bench. Assume that jurors are jelly fish and you 
do much to convert them into jelly fis! Assume that 
| 


jurors will heel lik ws at the met esture of the 


judge and you do not contribute to their sense of man 


hood. “Universal distrust creates ul rsal incom 
petence.” If judges are incompetent, is not the remedy 
to get judges who are competent? If jurors are not 
men, is not the remedy to establish and to enforce 
higher standards for jury servi But, try to raise the 
standards of eligibility for jurv servi The same in 
dividuals will oppose that who oppose any advice to 
the jury from the bench. Is it just barely possible that 
the same men who think they ' 1 profit from low 
grade jurors, think also they would profit still more if 
low grade jurors have no high grade aid and advice 
Perhaps that Missouri law’ had s iz who wrote 
“The judge should | in impart npire, merely 
calling ‘sustained’ and ‘overruled’ as the umpire at the 
game would call ‘balls’ or ‘strikes’ 4 poor man with a 

$ | Ss. v. G stein. 120 } : 2 

5. Mitchell v. Harmony, 13 How 

6. Graham v. U. S.. 231 U. S. 474. 48 
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third grade lawyer ought to lose if tl ther man wit 
a first rate lawyer can out-try him 
Lawyers Comment 

By the way, has it ever been suggested that lawye 
should not comment on the evidence in trials in whicl 
they are engaged They do comment do they not 
They review the testimony, they sum up th vidence 
they discuss the credibility of witness« \ ive thei 
opinions freely and emphatically to the | Chey ai 
partisan, interested, biased, hired by o1 ide or tl 
othe It often happens that the lawye for tl plain 
uff isa pygmy ora giant, that the lawyer for the 


defendant is a giant or a pygmy Often the contest is 


between a heavy weight and a feathe rht, unequal 
by reason of circumstances with which | has had 
nothing to do. But none would sugege hat lawyers 
should he forbidden fo comment I irgument of 
counsel is an inherent, necessary, useful i! of the 
historic jury trial, just as the judge’s advi is to the 
facts is an inherent part of the historic jt t 

There are others besides counsel who cor nt on 
the evidence in the trial of every cas Il here are strong 
nen on the jury there ought to b 1 others not 
so strong On every jury there are iders and there 
are followers. When the jury reti in argument 
begins which may last for hours, ma for days 
Juror X becomes, almost at once, | nfl hampion 
and Juror Y becomes, almost at on Defendant's 
champion X¥ and Y, and half a do otl ilso 
comment on the evidence and witne to tl heart 
content They go far beyond the evider in their com 
ment They drag in everything un u nclud 
ing the religion, race, color and prev condition of 
the parties. One juror speaks of his rence for the 
red hair of plaintiff's counsel over tl ild head of 
defendant's advocate Another recalls that tl defen 
dant’s great-grandfather was a disci f Brighan 
Young Who would interfere with that | dom of 
comment and discussion? All of it is a sential part 
of the historic jury trial, just as the adv f the judge 
as to the facts, designed as the present f an in 
partial view after the jury just has listened to t biased 
arguments of lawyers, also is an essential! t of the 
historic jury trial 

Potential Usefulness 
The powel to comment, in the narro\ ris¢ S Idor 


is exercised Seldom is there occasion for ts 
Shall one say, then: “Well, if a power Is S Idor ex 


ercised, little change will be effected if it is struck 


down.”? Let us think about that. How will it be 
struck down? Do you answer: “WI! i act of 
Congress providing ‘In the trial of ise no judge 
Quercia v. U. S., 289 U. S. 466, 469 
8. Address to Missouri Bar Association, Se 
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to how any fact issue shall be 


ill give his Opinio 


cided Do you t perceive that such a limitation 
dily will be int ad to includ erything in the 
ge beyond a recitation in colorless and 
nical langua ibstract principle ol law: Any 
view of the testime any indication of what are the 
il issues and wha e not, any application of rules 
law to the tact case, will be denounced as in 
ving unlawtlul « nt Whe tate laws forbid 
nment, the 1 fling expression ol the judge, 
though made un ciously or made by the way, 1s 
d upon and cha terized as an invasion of the 
exclusive iI 
I he power to co nt, even if it not used in nine 
; out of ten, pl i significant part in every trial 
lle also sei Milton, “who only stands and 
, \ power, not exerci ed, yet may exercise a 
tent torce ia ision may be rare when it 1s 
cessary to enfo e penalty of some criminal 
itute against a ler, but the restraining force in 
miety of that cru il statute alway xerts 1t8 powe! 
milarly the great ilue of the right to comment lies 
its restraint n when it is not exercised 
[he pettifogger « ide his wonted ways, fearful 
it if he should i nok ccreen about the pury 
x it will be blow: iy by the judge's charge 
In the Broader View 
In the narrow e mean by comment the ex 
ression ol opinion a » ho Oo issue of fact should 
resolved Ina ense almost the whole of the 
irge to the } nent \ mere review of the 
timony, unles syle transcript is read, involves 
ection and rejee nvolve inalysis and synthesis, 
olves, in short nt by the judge. Suggesting 
it are the rea | what fa issues have been 
ageed in, so ling the jury to a fair and in 


framing special questions to be 


ered, all is co ent, not on the evidence indeed 


lligent result, « 


such, but on Reminding the jury that the 
idge and jury a iged in the solemn performance 
the greatest of n duties, the doing of justice 
etween gover! nt and citizen, between man and man, 
hat too is cor the case, forceful and effec 
ice comment G nov a the late Judge Cant 
{ Minnesota, co1 his charge to the jury, “Go 
t now a l ir verdict.”” ““We except,” 
iid counsel for untiff to the court's remarks.” 
What that a ( in mun aS objection to 
nything that : t fore f his own effective, 
it col } al il quence. Elihu 
Root called tl : n, addressing the American 
Bar Association 1 », he said Why is it that (in 
ye of the states statutory provisions the only 
) Address } \ 1 B ation 
10. Repre s are: 43 F. (2 288, 48 F. (2d 
82, 57 F. (2d) 90, 62 I 2 746, 71 F. (2d) 85, 72 F. (2d) 589 


1 . 1041 


advice, the only clarifying opinion and explanation 
regarding the facts which stand any possible chance to 
be unprejudiced and fair in the trial of a case is ex 
cluded from the hearing of the jury?” He answered his 
own question: “It is to make litigation a mere sport 
ing contest between lawyers and to prevent the refere« 
from interfering in the game.”® 

It has not yet been suggested that the judge should 
not charge the jury upon the law. Why not that 
suggestion? ‘The law also sometimes interferes with the 
desire to win at any cost in what Elihu Root called th 
“sporting contest.” Still that bald suggestion is not 
heard. Ihe thought is perhaps that, if the declaration 
of law is sufficiently abstract, its application to the facts 
may not be perceived by an unaided jury. Moreover 
it will be said, here error may be reviewed and correct 
ed gut the comment on the facts also is circumscribed 
and hedged about as closely as comment on the law 
Consider the limitations asserted and enforced over and 
over again by the federal appellate courts. “These ar 
the limitations: oF Any reference to the facts must be 
accompanied always with the most clear and un 
equivocal declaration that what is said is not binding 
on the jury. 2. Any reference to the facts by the 
judge must be impartial, not one-sided, must be present 
ed in a judicial manner, must not be argumentative 
must not even tend to be coercive. The federal ap 
lellate courts enforce these limitations 

A few years ago the thought occurred to me that a 
statistical study might throw real light on the problem 
now considered. Has the power of comment been 
abused, have the limitations on that power been disr« 
garded? I took a ten year period, July 1, 1924, to July 
1, 1934 


to juries in federal courts 82,485 criminal cases. In 


In that period I discovered there were tried 


that period there were 82,485 charges to juries by 


4 2UO4 


judges. In the same period there were appeals in 
cases. Of the 3,203 appeals, in only 76 cases was it even 
suggested by exception taken that the charge of the 
judge, in its reference to the facts, in any way exceed 


the limitations imposed by law on the exercise of tha 
function. In only 28 cases out of 3,203 appealed was 
the judgment reversed because the judge’s comment 
on the facts was unfair, not impartial, was argumen 
tative, because it tended to coerce or was not accom 
panied with the clearest advice that the comment was 


not binding. Twenty-eight cases! Less than 3 cases a 


year of all the criminal cases tried in the whole of th 
United States! In the same period of time of approxi 
mately 80,000 civil cases tried to jury, with 1,645 ay 


peals in only 11 cases, did appellate courts say the cl 


larg 
in its reference to the facts was unfair, not impartia 
argumentative, that it even tended to be coercive 
Eleven cases! Twenty-eight plus 11 is 39. One hundred 
and sixty thousand jury charges in ten years. Thirt 


Representative civil cases are: 36 F. (2d) 926, 36 F. (2d) 936, 41 F 
2d) 508, 46 F. (2d) 399, 68 F. (2d) 234, 68 F. (2d) 83 
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nine reversals [Thirty-nine errors in 160,000 chances 


for error! ‘The angels in Heaven do not have so good 


a record. 


A Mere Sporting Contest 


Ihe fact is, gentlemen, the throttling long ago of the 
trial judge in so many of the states (happily a contrary 


|, and the eve 


tendency now is manifest) proc 


recurring ecflorts to gag the federal trial judges pioceed 


not from any genuine belief that powers were or are 


ym that stalwa) 


abused, not from any sincere concept 


\merican jurors art liserable they will 


norons so 


return verdicts against their consciences and judgments 


because they have been advised as to the facts by the 
judges Men may say those things, few believe those 
things. Let us be frank about the matter, even if ow 
language is not the language of the plomat. Let us 


call a spade a spade pettilogger a pettilogger, a 


demagogue a demagogu im willing so to do. Still I 
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think I cannot use stronger language than that I just 


ot them, Sau 


now quoted from Elihu Root. The moti 


he who would exclude from the hearing ol the pury ‘th 


‘ ] 
only clarifying opinion and explanation varding tl 
facts which stand any possible chance to | inpreyudice 
and fair,”’ their motive ts he said i“ to make litig 


tion a mere sporting contest between |: 


Ya 


sporting contest! How avoid a prostil ition so shame 
ful? One way to avoid it is to call for jury servi 
only individuals of fine character and high intelligence 
Another way to avoid it is to deal with jurors as if the 
were men, not worms “The jury, ud Wailiar 
Howard ‘Faft, “are the ultimate jud of the facts 
But the judge is there and it should s duty, witl 
his ex perience LO help the jury to Co ider and t 
analyze the evidence and to weigh tt ith commol! 
SCTIS¢ 
l Addres lore e America La | 


HOW TO ACHIEVE IMPROVEMENT IN THE 
ADMINISTRATION OF JUSTICE 


By GEORGE ROSSMAN 


A 


AW has alwavs been a progres sciene 
Originally no one believed that man could mak« 


law All assumed that the origin 


f law was in the 


Ham 
2 } 


pillar in Babylon, where 


supernatural powe1 Over the inscription of 
murabi's Code upon a diorit 


it can be read even today, is a representation of the sun 


god handing to the King of Babylon the laws for the 
government of his peo; hus was indicated the belief 
prevalent at that time that i riginated in the 


Supreme Being 

Hammurabi and Moses were 1 regarded by the 
people of their times as lawmakers it aS mediums 
through whom the law had been 1 led to man 


Eventually Athens cat LO Sé { i n could make 


law Through the asset y of her citizens Athens 
made laws. Rome improved upon it method It 
made laws through the representatives of the citizens 
und later Rome developed another means: the Roman 
praetor proclaimed th gal principles under which he 
would grant justi Tat forms which ] would 


employ Thus more than two thousand years ago, we 


= 


have the exercise of t Rule-Mak 


Normans brought trial by inquest to ] 


genius of the Anglo-Saxon eventually converted trial 
l Hall, The Selectior I R ment of Judges | 
Am. Jud. Soc 7: “We xisting defects in the operatic 
oto rts e rete f four gre ips of 
causes re i v I Md gal i 


ssociate Justice, Supreme Court of Oregon 


by inquest into trial by jury 


Ihe love of liberty and a desire to have |! ym. fron 
untoward exercise of governmental po s caused the 
people ol America to develop ano ! if va 


principle constitutional law 
Without further review of the hi 
dence, we can surely say that the la i s | na 


progressive scicnce 


[This meeting is concerned with ) ivailabl 
for a further improvement of our la specially ow 
procedural law \ review olf some etlo if rove 
ment made in the past will disclose metho 

In 1776, after Blackstone had pub . dad his Gommen 
taries and was receiving warmhearted praise re ap 
peared a book, anonymously publish nti 1 A 
Fragment on Government It critics he Commen 
taries and held that Blackstone’s funda ta rror was 
an antipathy to retorm.’? 

This volume displayed such a comprehens know] 
edge of the fundamentals of the con mn law that it 
was assumed that none but one of the great jurists of 
the time could have been its author It was variously 


attributed to Lords Camden, Ashburton and 


But when its author was discovered it was seen that he 
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yrney Bentham. This 


1 very young Jeremy 


%k launched Bentham upon his long and _ brilliant 
er aS a critic, refo r and codifier of the law. 

When Edward Livingston visited England he becam«e 
iainted with Bentham, who interested him in codifi 
temporarily sojourn 


yn Later Liviu while 


in his native New York, published his highly esteem 
ode It was alt visit that David Dudley Field 
his code And | code has exerted a powertul 

uence upon th pleading 
From this brief nat we see that there goes forth 
a lawyer with | il ideas for the improvement 


he law concentri of influence like expanding 


upon a poo! I ite] 

Bentham’s book a d in 1776 At the time of its 
arance Bentha is the only critic of the English 
ion law Hi voice crying out alone in a 

lerness. But in irs his criticism of English 
Clal procedu D > win convert Other critics 

d and joi he attack. ‘They were laymen, 
rs Thus was be reat struggle which lasted 


i century and finally culminated in the enact 


it of the Judica Act. Professor Sunderland in 
iccount has vi\ cribed that great campaign.* 
awvers at | ick bitter but later, when 
came evident IS Campaign conducted as it 
by layme1 to in results, the lawyers 
in the reton ( nt and wrote the curative 
siation 
Che fact tha hip in that campaign which 
ced the ] Act came from the laymen, 
he further { in some other struggles for 
rm in which the took the leadership the efforts 
ruitiess, Na yme co ntators to berate 
apacity of the reform of the law Let 
ike brief 1 11gNSs 
In 1927 a co listinguis] judges, lawyers 
law school in LctIn Ipon the prompting 
Commo brought forth five com 
nsive proposa improvement of the Law 
Evidence I i accompanied with 
i, facts and ) I naterial was 
ished in i ) oO I I ( and twenty 
After tl had published the volume 
ide no Campa ipport ot it asures, but, 
contra i I relormers 
nded upon Scant results came trom 
r efton 
1929 a ref nt was b by the Com 
ice on I iv R Assoc latiol ol the Bar ol 
City of N York [| committee's report? in 
ites the caref igent attention which it gave 
Glenr I I 1 M J ks Famous 
I 
Sunderland, The | S gole f P edural Reform 
Harv. L. Rev. 725. §S Hundred Years’ War for Legal 
Eng s ( nsus & 
The I I ‘ | pos Its Reform 
I i vic tee mem 
( legislative 


ECEMBER, 194 ; 21 
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to the task in hand. But reading on we observe that 
it met with complete failure with the measures which 
it presented to the 1929 legislative assembly for en 
actment. Members of the legislature accepted the com 
mittee’s bills, but none of the bills was given a legislative 
hearing and none was reported out of legislative com 


mittee. Atter this failure the committee made a careful 


study of the rules governing pleading, practice and 
evidence which developed forty-four proposals for the 
improvement of the laws governing procedur Many 
ol these proposals were based upon laws in successful 


operation in other jurisdictions. The committe 


secured wide publication of its proposals and sent 
copies of its program to a selected list of attorneys. It 
expressly invited criticism, comment and suggestion 
But its 1931 report® manifests the chagrin which the 
committee experienced when less than fifty replies wer 
received as a result of its extensive efforts to enlist in 


terest in its program. The committee, however, refused 


to become discouraged. It felt that if it could secure 
co-operation upon a program of reform by all bar as 
sociations in the state it could still hope to secure en 
actment into law of its program Accordingly, it put 
forth industrious efforts to bring about co-operation of 
all bar associations within the state. We now turn to 


the 1932 Year Book of the Association® and observe that 


the Law Reform Committee was ultimately compelle: 


to abandon hope of securing bar association co-opera 


tion, and with this final frustration of its plans ceased 


agitation of its program. In this manner a reform 
ended un 


effort conducted in a lawyer-like manne 


successfully 

Many commentators, after reviewing these and other 
campaigns conducted by members of our profession 
declare the lawyers, unless assisted by laymen, cannot 
maintain successful Campaigns They dwell upon the 
conservatism of the bar and find inertia in the pro 
fession. “They declare that lawyers are hostile to refor 


and manifest snug contentment with any existing pro 


cedure! regardless of its defects 


But the mere fact that lawyers conducted this or tha 
Calnpaign which yielded no result does not necessari 


indicate that the lawyer is by nature a failure as a re 


former when unassisted by the layman Rather, a 


study of these unsuccessful campaigns indicates generally 


that the lawyers failed because they made the mistake 
of assuming that a meritorious bill was bound to wi 
its way through the legislature 

It seldom suffices 


enactment of any kind of a law Today \ 


Jut merit alone is rarely sufficient 


for the 
talk about clamor groups, pressure groups, must legisla 
tion and the legislative counselor. Whether we approve 
Maguire, Look ng Backwat I 

Rev. 909 


yield, see Morgan and 


50 Harv. I 


at Evidence 


7 A. B. ( N. Y. Year Book 1930 234 

8 4A. B. C. N. Y. Year Book 1931 256 

4y \. B. ¢ N. Y. Year Book 1932 226 

10. Fe in account of the accomplishments of later New ¥ 
committee on legal reform, see Brown, Lawvers and the P 


ot Justice 239 
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of such methods or condemn them, we nevertheless 


must recognize that merit rarely suffices.'* 


In legislation, as in all othe 


of man's activities, the 
The 
proponent of the bill, his point of view, 


he likely 


human element plays its part. personality of the 


and the mannet 


in which portrays its effect are highly im 


portant. 


Dealers in building supplies who desire the benefit of 
a lien statute, groups interested in securing pensions, 
others who advocate rate and utility legislation do not 


depend upon merit ilone. 


whether the 


to know 


public favors the measure which he is asked to support, 


The legislator naturally wants 


and it is proper for its proponents to urge the public to 
In fact 


take the proponents’ bill out of the mass of legislation 


some such effort is necessary to 


expre ss itself. 


which crowds itself upon every legislato1 


Very likely if the group of lawyers, judges and scholars 


request of the Commonwealth 


1 
Fund in writing the aforementioned proposals for the 


which acted upon the 


improvement of the law of evidence had not disbanded 


after they had written their program, but had urged 
legislative action, a large measure of success would have 
been achieved.? 

It is easy to compile a list of successful campaigns in 
itiated by the legal profession and carried through to 
a successful conclusion by it 

11 4. B. C. N. Y. Year Book 19 2 Ihe efforts of 
associations in this state to reform the vy are therefore large 
futile. Year after year their committees spend a great deal of time 
and effort formulating bills providing for changes in the law 
some of which it may be assumed are not without merit. Most of 
those bills sleep peacefully in legislative committees. * * * Bar 
associations are at least partly responsible for the fate of their bills 
loo often they content themselves with causing them to be intro 
duced and fail to take the subsequent steps necessary to obtain 
their adequate consideration by the legislative committees to which 
they are referred, and, if they are reported out of committee, their 
passage Proskauer, A New Professional Psychology Essential for 
Law Reform, 14 A. B. A. Jour. 121 We must, none the less, 
realize that our natural conservatism is today unduly retarding 
the accomplishment of essential reforms.” Clark, Methods of Legal 
Reform, 36 W. Va. L. Q. 106 The criticism which I am here 
making of the rank and file of the bar—not I hope you will notice 
of the leaders of the profession—is, I believe, amply merited. No 
group is more backw ird in putting its own house in order.” Day 
ton, 10 The Panel 25 And here is one point where the layman's 
responsibility is very evice Why should the legislature listen to 
a few lawvers if their demands for ref n are not supported by 
the public? * * * Is the reform of get il public benefit? So its 
proponents assert if this is the fact, why is not the public 
present through its civic and business ganizations, showing its 
nterest and making its own deman 

12. Dayton, Responsibility of Lavyr for Law Reform, 10 The 
Panel 25, quotes the following state ssued by the New York 
State Chamber of Commerce in May, 1930: “Statutes do not pass 
1 legislature on their merits alone Chev do not pass becaus« 
lawvers say that such statutes are desirable Ihev pass when there 






is a widespread and insistent public dem | for their enactment 
* © *” Tracy, What Progres n Ref f Evidence Rules?, 20 
J. Am. Jud. Soc. 80: “Is this not one example out of many where 
important research work has been done, the results have been duly 
published, and nothing further has been done to make effective 
use of the results of such resear¢ he eing that if the work 
of the committee was worth while the general public would always 
read its report and proceed to a Dayton, A Program 
for Legal Reform in the United States, XVI The Concensus 3 
However regrettable may be, it is the fact that legislation is 
not adopted on its merits alone here is too great a competitior 
for legislative attentior There vy statutes of great 
nuiblic moment to be « sidered r h legislative session There 
, Tf) 
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glancing at the list, let us take note of the fact 


Before gi 
that the lawyer of today has received from his law schoo 
not only a working knowledge of law such as the lawyer 
of a generation ago obtained, but he has been schoole: 
been 


somewhat in the philosophy of the law and has 


shown what its principles should be [he university 
law school—generally equipped for research ha 
made great strides since the twentieth century bega 


and is rapidly supplanting methods of legal training 


that were previously employed." Today we see tha 
jurisprudence is not a separate independent science 
but is only a division of the great so ial science whicl 


promotes human welfare. In short lawyer of toda 


is better equipped to lead in law reform than the lawye! 


ol pre vious times. More than one compe tent observe! 
has commented upon the improved outlook of thell 
profession The lawyer of the type who says, “Whenj 
a case reaches its merit, I lose interest in it” is beginning 
to vanish. : 

Everywhere we see evidence of the lawyer's efforts t 
improve our law. We have a hui d law reviews® 
which are published with regularit Almost ever 
issue of these reviews carries one or more articles tha 
argue on behalf of reform." 

he Journal of the American Bar Association neve! 
fails to speak out in favor of improvement and th 


Journal of the American Judicature Society 1s a powe1 


ful voice in behalf of reform The | Conference 


are too many political bills of more imn rect intere 
to the legislators. Reform legislation can be effected only by acti 
and insistent demand on the part of those who are interested 

13. Tracy, What Progress in Reform of Evidence Rules 
J. Am. Jud. Soc. 80, in commenting upon the scanty legislatiy 
yield resulting from the committee's eftor says Another, an 
more constructive, question which comes the mind of tl 
writer is whether more practical results could have been accon 
plished by the committee if its work had bee lifferently handlex 
In asking this question no criticism is ended t e made <« 

e statutes which the committee drafted or of the fact that the 
limited themselves to these five specific reforms, but the questi 
is directed at the fact that the committee, having made its repo! 
ceased its labors and nothing was done to se ommenda 
tions were pushed for general adoption in $ states.” 

14. Brown, Lawyers and the Promotior f Justice 31; Smit! 


1932 Year 
Education 


300k N. J. S. B. A. 111; Vanderbil 
the Ar B 24 A. B. A 


Reform, 1931 
Legal 


Law 


University and 








Jour 105 

15. Holmes Book Notices Uncollec« | s Papers 4] 
“Now, reformers and conservatives seem to agre the desire t 
deal philosophically with the questions of juris; lence. * * * 
Whatever may be the merit of particular opinions, there is a 
atmosphere in which great results are possible; in \ originalit 
is not suffocated at its birth.” Vanderbil The Function of Ba 
Organizations in the Improvement of Ju 1 Administratior 
22 J. Am. Jud. Soc. 117: “In the last most of them are 
the result of inertia rather than a positiv patl but if I reac 
the signs of the times correctly, a cl 9 $ coming over the 
profession in this respect.” Wigmore on | lence (3d ed.) § 8b 
“Professional opinion is more ready for eI han most persons 





would assume A clear proof of 
in the foregoing Report 


rtual 


this is at e sp improve 
lopted and recom 
a commiultte 
and the Pre 


ments proposed we 
1 in most 


mended instances with vi 
ng veteran practitioners.” Brown, Lawyers 


represe! [ 








motion of Justice 223: “Finally, there is a growing appreciatior 
among members of the bar, which must be noted, of its professiona 
responsibility for improving the administra n of ce.” 


A Judicial Tradition that Encourages 
on Evidence 


16. Grinnell Ignerance 
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25 J. Am. Jud. Soc. 10, reverts to Wigmore’s (Wigmore 
td ed S da deprecation of the ine f € rofession t 
the merits of the law reviews. Each of the seven offices of the 
members of the Oregon Supreme Court is suy ed with the indexes? 
to the law reviews 
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ol 


successful administration 


ublishing a series 
on the 
1 appellate law 


some actual instances showing 
} ] 


iccomplishec 


in practical legal 


lation, under the leadership 


Shelton of Virginia, and the 
iety, under the effective in 
ditor, Herbert Harley, per- 
to enact the measure which 


States Supreme Court the rule 
Here 


de won by the legal profession. 


federal courts was a 
Association decided that the 
ol 


suitable 


antiquated Illinois 


practice 
to the 
of that organization, head 
of the 


ssumed chargt move 


of Professor Sunderland and 
ifted Chen the Illinois Bar 
liant leadership of Judge 

ok up the cudgels In 1933 
nactment of the Practice Act 
hat state Here was another 
n on the bar acting 
icton is won by the legal 

f tl enactment by the Ohio 


d the Cleveland 
is Originated by the Cleveland 
Pleas Mr. 
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mol Court. 
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to our minds that had it not been for the fact that the 
Uniform Negotiable Instruments Act has been adopted 
by every one of the fifty-three American jurisdictions, 
and had it not been for comparable success by the com 
missioners with others of their commercial measures, a 
demand would have been voiced long ago for an ex 
pansion of, or an amendment to, our federal constitu 
tion giving the congress power to enact that form of 
legislation.?* 

The American Law Institute is another organization 
composed exclusively of members of the bench and bar 
It is doing for the American common law what Justinian 
did for the Roman law, and what the Code Napoleon 
did for of France.** 


restating our common law, and in thereby removing 


the law This organization, in 


doubt and complexity, is averting demands for legis 
had 


the condition 


lation which surely would have been made the 


American common law remained in in 
which it was when the Institute was organized. 

Our Judicial Councils, consisting largely as they do 
of members of the legal profession, have a long list of 
achievements to their credit.?* 

I shall bring to a close this review of successful bar 
activities by turning to a summary of improvements to 
our law effected by bar associations** compiled in 1938 


by Mr. Arthur T. 
of the National Conference of Judicial Councils. It 


Vanderbilt, who was then chairman 


states: “The chief improvements in the administration 


of justice reported over a ten-year period were the 


enactment of comprehensive acts of procedure in nine 
states, the creation of judicial councils in twelve states 


and the granting or confirmation of the rule-making 
power to higher courts in six states.” 
Not only can groups of lawyers effect reform in the 


law, but it is remarkable what a single determined 


lawyer can do. In our Judicial Section we have noted 


with elation the determination shown by Judge Parke 
in seeing to it that the program written by this Section 


in 1938 should yield results. The legislative assemblies 


held in 1941 enacted into law substantial parts of that 


program. For instance, the Oregon legislature adopted 


four of the measures.27 It also created an interim com 


mittee composed of members of the senate and of th 


] 


house and charged them with the duty of studying all 


20. Illinois Procedure Goes Modern, XVIII J. Am. Jud. Soc. 40 
21. Before the new Practice Act went into effect the University 
of Chicago Law School conducted institutes in Chicago to familiar 
ize the bar with the new practice. Following the promulgation of 
the Federal Rules of Practice institutes were held throughout 
the country These institutes avoided the possibility that the 
experience which the Field Code underwent might be repeated 
22. Jury Service Elevated in Cleveland, XV J. Am. Jud. Soc. & 
23. For a list of acts written by the commissioners and of the 
states wherein the acts have been adopted, see 1940 Handbook of 
the National Conference of Commissioners on Uniform State Laws 


new 


and Proceedings 468; Brown, Lawyers and the Promotion of 
Justice 224. 

24. Root, The Origin of the Restatement of the Law, 3 Okla 
S. B. J. 308 

25. 1941 Handbook National Conference of Judicial Councils 
24 

26. 22 J. Am. Jud. Soc. 112 


or" 
) 


7, 309 


See 1941 Oregon Laws, Chaps. 2 313 and 414 
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remaining parts of the program and of r¢ porting to the 
1943 legislative assembly We ilso observe with 
satisfaction the successful efforts made by Judge Joseph 


4. Moynihan in Detroit wh 
docket 


trial conferences 


ich cleared up a badly con 


gested court This he did by invoking the 


but without legis 


assistance of pre 


lative aid.2® In fact, there is much that can be done fo1 


procedural improvement by every judge without legis 
lative action. Judge Moynihan’s pre-trial conferences 
and Judge Parker’s annual judicial conferences are only 
two of many illustrations which are available to sustain 
the statement just made Tact, coura ind vision ar¢ 


the means of tapping this great reservoir of judicial 


powers 

The instances which I have just reviewed clearly show 
that the lawver of today is not reactionary He iS pre 
pared to assume leadership on behalf of improvement 
They show that he has great capae undertakings 
of that characte Chey prove that his state legislature 


and even the national congress, will hark to his appeals 


They 


associations 


that he can enlist the support of his bar 


and tl 


show 


it laymen will not turn 


to his appt als. 


But before the lawyer can make an effective appeal he 


must have militant faith in the judicial branch of our 
government He must desire to see that the judicial 
branch functions so effectively that it will, in fact, be 


great branches of our government. If 
he will find the 


one ot the thre 


that faith is sufficiently strong means of 


accomplishing the end. No member of the profession 


who has that faith will be content, after riding to the 


courthouse in a twentieth century automobile, to then 


proceed with a trial under rules of procedurs 


back 


We must recoeniz tl it improve! mt ¢ 


parts ol 


which date to the fourteenth century 


yf the rules ol 
ll business Very 


nlik 


judicial procedure is pecu 


definitely it is not the layman. lI 


the substantive law with which the layman is in daily 
contact, only the trial ittorney and tl judge have con 
tact with procedural iv Hen we are the best 


adapted of all to make those rules what thev should be 
and it is our duty to do so. But if we will not perform 
complaint if the 


that duty, we shall have no cause for 


layman’s dissatisfaction with archaic procedure brings 
about the creation of administrati bodies and othe1 
expedic nts which take our business from us 


The 


lawyer, in making his appeal for bar support 


must depend upon practical considerations If he 
28. See 1941 Oregon Lat | 109 Honorable Charles A 
Sprague, Governor of Oreg $ messag he 1941 legislative 


assembly, expressly mentione American Bar Association Com 
mittee for Oregon appointed the Judicial Sect Subsequentl 
he sent to the judiciary comn ees of the senate and the house 
special messages commending the mime ons of that con 
mittee 

29. 198388 Reports of the Sec f J Administration 23 
Laws and Stockman, Monogray Pre-Trial ¢ ferences, publishe 
by the Section of Judicial Administrat 

;0. Ransom The I mal Deman f In ve cial 
7 


TO ACHIEVE 


IMPROVEMENT 


comes as a theorist, no time will be w 


Lawyers are practical men and show a 
| 


theorist and for the individual of a phil IS 


But in calling ourselves pra 
fall 


Disraeli when he 


of mind 
the classification 
“The 


who practices the errors of his ancestors 


must not into 


said, practical 


I'he appeal for bar support must b 
Any effort at self- xploitation made under 
law reform will be quickly sensed and 
layman’s help is always available, but the 
seeks it without being frank with his felloy 
tea I 


may find that he will neither secure the 


man nor hold the confidence of the ba 


Phe 


ther indicate that the advocate ol proposa 


re vie wed a 


instances | moment or 
ment must not attack the 


nor destroy public confidence in the 


former who violates either of thes 
down upon himself and his efforts th 
tion of the profession. Again, he must 


underlying philosophy of the law, fon 


will needlessly invite the opposition or tl gC 


Every 


ig a part of the Judicial Section’s progra 


bership of the gal prolession 


1 


with the underlying philosophy of ou 
are intended to strengthen ow 


purpose is to make the administratio1 


certain, more prompt and less ¢ x pe nsi\ 


Ihe proponent of reform measures 


down” to legislators. Regardless of his 


standing, he must recognize every legislato 


must recognize that procedu 


\gain, he 


devoid of human interest and of popula 


fore, a legislator who interests hims 


does so from the highest motives and pu 


of duty 


[hose who present reform measures 


for themselves nor for their measures 


values The pose! will be quickly i 


his prope level by both the bar a1 
assembly 

Finally, the proponent of the measul 
nind that all mankind exhibits a tendenc 


1 
} 


habits long after the reasons for a change ] 
ed themselves Therefore, he has tl 

( yntinued on page 76 4 
Machinery, 73 The America \ 


Annals of The 
nd Social Science y4 
is has been true from the early days 
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WHAT CHANGES ARE PRACTICAL 





IN 


LEGAL EDUCATION? 


By WILBER G. KATZ 


Dean of the University of Chicago Law School 


E are 


practice of tl future 


cons ng this afternoon the law 


Judg 


changing 


Rutledge has 


spoken of conditions which 


ictitioners must fac Mr. Henderson has discussed 
respects in whicl graduates are unprepared fon 
iclice What sho tl law schools do about it? 
The task of the law scl ols in a period of rapid change 
not easy. It is not ely a problem of adding new 
rses or of attempt to keep courses up to date 
he fundamental p1 is one of bringing students 
in understandi very ining of change in 
la Such a1 lerstanding is achieved only as 
dents develop in to the nature and function 
law, the relatio to social policy, the theory 
yrrecedent, and tl itive functions of courts and 


rislatures. In short changing law has forced us 


ove attention to nhilosophy 

It was natural that law schools should largely ignore 
ilosophical prob n the period of stability which 
ded with the last Phe pattern of | val education 
the turn of tl reflected a view of the law as 


fabric of rules a rinciples reasonably consistent 


affording id quate basis {or predicting 
cisions. Work 1 d for scholars, of course, in 
pounding and 1 > the law and for judges and 
rislatures in rei l minor inconsistencies and 
fects. There wei sure, legal philosophers who 
scussed what lat sa ts place in the st idy of society 
But courses in juris lence were usually reserved for 
aduate students rospective lay achers 
We have been co! is for a long time that this ts 
adequate training tl lawver in a period of rapid 
ange in legal doi ind administration; but inertia 
1d confusion of | e long delayed appropriat 
nanges in legal ) As a It. many lawvers 
flect one of t I nd attitudes toward the chang 
go law 
Che first of these 1 it Chiet Justi Stone described 
an attitude of “‘f resistance to the inevitable,” 
f “nostalgic yearnil for an era that has passed.” 
Similar attitudes ha ippeared, of course, among 
iwyers in other < tries and in other periods of 
hange. Attacks by B sh lawyers on the work of Lord 
fansfield have a fa ring. One of these complained 
*Address before t n B Ass Indianapolis 
tember 30, 1941 
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that “Instead of those certain positive rules by which 


judgments should invariably be determined, you 
have fondly introduced your own unsettled notions . 


of substantial justice. 


I am not implying, of course, that every change in the 
law is desirable or that lawyers should not oppose 


changes which they believe unwise. But too often 
dislike of change in law and practice prevents a lawye1 
from understanding what is actually taking place and 


John 


uncertainty “is naturally 


the forces responsible for the change. To quote 


Foster Dulles, change and 
disturbing and upsetting to lawyers and tends to creat 
in them a sullen resentfulness which, unless overcome 
will largely disqualify them from effectively re presenting 


their clients.” 


At the 


cynical position that the law is nothing but an argumen 


other extreme is the lawyer who takes the 
tative technique. The classic statement of this attitude 
is the book “Woke 
Rodell of Yale. 


that the law is nothing but a high-class racket, that the 


Unto You Lawyers” by Professor 


Rodell’s position, in his own words, is 


whole of the law is a hoax, a balloon, a lot of empty 
words. In view of the general skepticism of the past 
decades, it is not surprising that many young lawyers 
and law students have been strongly influenced by views 


such as these. 


How are students to be made immune to the develop 
ment of these attitudes? Many law teachers have com 
to realize that the study of the philosophy of law may 
furnish an effective antidote. At the Columbia Law 
School, for example, a course in jurisprudence has re 
cently been made compulsory for all third-year students 
is being attacked in 


In other schools the problem 


different ways. At Chicago, we introduce the study of 
legal philosophy in the first year. We think that it is 
important for students to face and discuss the basic 
questions about the function of law in a changing world 
before his approach to the law has too far solidified 
Whatever the differences on matters of detail, there is 
wide agreement on the proposition that increased em 
phasis on the theory and philosophy of law is a most 


practical step in current legal education 


A second change which has become a practical 


necessity is increased attention to legislation. This does 
not mean that students should learn quantities of 


statutory law or that courses in legislation should be 
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made compulsory. But in the study of many fields of 
law, more attention must be given to statutory develop- 
ments. I do not think that it is practical to teach cor- 
poration law, for example, without requiring each 
student to become familiar with the use of the general 
corporation law of his own state. Only by constant 
practice does a student become skillful in the art of 
reading and applying complicated statutes, and we all 
know that this is an irksome task, one which we neglect 


all too readily. 


The third practical change in legal education is 
dictated by the fact that some of the most troublesome 
of recent changes are in the economic organization of 
the country. No lawyer is ready to meet them unless 
he has an understanding of economics. There is, of 
course, nothing new in the recognition of the close re 
lation between law and other social sciences. Almost 
fifty years ago Mr. Justice Holmes said, “I look forward 
to a time when we shall spend our energy on a 
study of the ends sought to be obtained and the reasons 
for desiring them. As a step toward this ideal it seems 
to me that every lawyer ought to seek an understanding 
of economics. The present divorce between the schools 
of political economy and law seems to me an evidence 
of how much progress in philosophical study still re 
mains to be made. For the rational study of law, the 
black-letter man may be the man of the present, but the 
man of the future is the man of statistics and the master 


of economics.” 


Until recently we have gone on the theory that the 
student can learn his economics in college and his law 
in law school, and that the inter-relations will take care 
of themselves. 
synthesis has almost never taken place 


It is not surprising, of course, that the 


Our failure to develop the inter-relations between 
economics and law has not only handicapped our study 
of modern legislation but it has also impoverished our 
understanding of familiar doctrines of the common law. 
rake, for example, the elementary rule making an em 
ployer who is entirely without fault liable for the 
negligence of his employees. Even Holmes referred to 
this liability as wholly anomalous. He found in it only 
a survival of the ancient absolute liability of the head 
of a household or a fiction of identity of master and 
servant. Surely a more satisfactory understanding of 
the doctrine is to be reached in the light of the general 
theory of a competitive free-enterprise society. In such 
an economy productive activity is directed, of course, 
by the decisions of business men. And, if an industry 
involves special risks that outsiders may be injured by 
negligent employees, it would seem desirable to force 
business men who contemplate entering the industry 
to take this factor into account. If the prospective 
returns in the business are not high enough to covet 
the cost of insuring compensation for such injuries, 
from the social point of view the business should 


probably not be undertaken. In other words, we may 
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understand the imposition of liability as an effort to 
assure that business decisions are responsibly made in 
the light of all the social costs of the enterprise. With 
out such liability, industries in which risks are relative 

large would tend to be extended uneconomical] 


Freedom from liability would operate as a subsidy. 


The same analysis throws light upon the liability 
a parent corporation for the debts of its subsidiaries 
While the parent is usually immune from liability 
even if it holds all of the subsidiary’s stock, liability 
often imposed if the subsidiary was organized wit 
capital inadequate for its normal risks. If such wer 
not the law, if a corporation could undertake risk) 
ventures through inadequately financed subsidiaries 
without jeopardizing the parent’s assets, irresponsibl 
business decisions would be encouraged The tradi 
tional discussion of such cases has been in terms ol 
“disregarding the corporate fiction’’ when the subsid 
iary is found to be a “mere agency or instrumentality” 
of the parent. These terms, however, do not suggest 
why the courts have found the “agency or instrumen 


tality” relation principally in cases of subsidiaries in 


adequately financed. The analysis I have suggested 
furnishes an explanation for this emphasis on adequacy 
of capital. 


It has not been easy, of course, for the law schools 


to arrange programs through which the study o 


economics and related subjects may illuminate the un 


derstanding of law. A few schools, including Wasl 
ington University of St. Louis and the University of 
Chicago, have developed combined four-year programs 
including courses in fields such as economics. A recent 
report of the Dean of the Columbia Law School has 
suggested a similar plan for his school. ‘Two years ag 
Harvard Law Schoo] inaugurated an experiment in th 
same direction, under which Harvard College students 
may commence their law study before completing th 
work of the college. 

Another mode of attack upon the problem is throug! 
the development of courses in which legal and economi 
aspects of critical problems are studied together. Let 
me take as an example the course in Law and Econom 
Organization to which students at Chicago devote half 
of their time in their senior year. For the first two 
months the work consisted of concentrated study of thi 
anti-trust laws and of labor law in the light of tl 
theory of prices and wages. We discovered that o1 
striking advantage in this arrangement was that it 
made the students question the adequacy of the simple 
approach which many of them easily take, regarding 
monopolistic organization of industry with strong 
suspicion, and monopolistic organization of th labo 


market with strong favor. 

The next two months were devoted to a study of the 
marketing and employment problems of the steel in 
dustry. After an introductory view of the history ol 


the industry and its major units, the study was organ 
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1 around three alternative lines of governmental 


jlicy. ‘hese three policies might be described as the 


t well enough alone policy, the policy of “enforced 


veuluon,’ and “combination-with-regulation” pol- 


i 


The steel anti-t: cases and the court and trade 
umission cases dealing with the basing point system 
prices were studied in detail. The practicability of 
litting some of the larger companies into competing 
nits was considered and students were required to ex- 
yre with some concreteness the difficulties involved in 
ch a program Attention was given to the types of 
cree entered in other anti-trust dissolution cases and 


the techniques bei eveloped in the enforcement 


the “death senten« on utility holding companies. 
ne of the eviden and studies presented to the 
[NEC in connection with the steel industry were con 


lered. In investigating the combination-with-regula 
yn policy, the NRA experience was considered, as 
ll as othe proposals for a planned economy. 

Ihe study of the steel industry included a survey of 
yor history, with so 
d the NRA period 


e legal material was s 


attention to the early strikes 
In dealing with current problems, 
ipplemented by discussion led by 
vice-president of one of the steel companies in charge 
its labor relations and by an organizer of the CIO 
eel union. The operation of the National Labor 
elations Act was considered in some detail, including 
e report of the Smith Committee on the NLRB and 
s work. 
Ihe work of the second half year was directed toward 


pression problems Bankruptcy and corporate re- 
ganization were studied as types of legal machinery 
r dealing with the problem of failure in a profit 
onomy. The study included an effort to examine the 


irious economic roles which the law of insolvency 
lministration might be expected to fulfill, in guiding 
e allocation of resources, facilitating the transfer and 
ibandonment of invested capital, and permitting the 


mtinuance of over-capitalized enterprises. 


While experiments such as these appear to have great 
romise, it is by no means clear what sort of changes in 
gal education will most effectively enrich the study 
f law. In this connection I should like to urge that 
ne experim¢ ntal character of the present stage of legal 
ducation should be kept in mind by members of this 
section in their efforts to improve standards, and by 


f 


ate authorities in fi ing their requirements for admis- 


on to the Bar. The as been a tendency in some states 


) phrase the rules in a rigid form which might check 
ome of the most promising experimentation. For ex- 
imple, there is a req iirement in some states that a 


tudent must have completed his college study before 


eginning the study of law. It would not be difficult, 
f course, to modify t rule so that it will be satisfied 
y the type of program I have referred to, in which 


ome of the college subjects and law are studied together. 


I have been speaking of changes in legal education 
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made necessary by the changing law and practice. But 
what of the criticisms that law school training should be 
more practical, that graduates are turned out un 
prepared to practice law? They have studied the law 
of torts but they know nothing of what it means to 
They know the rules 
on offer, acceptance, and consideration, but they act 


prove or defend an accident case. 


as though they had never seen an actual contract. They 
know what constitutes a preference or a fraudulent 
transfer, but haven’t the first notion about conducting 
a meeting of creditors or the routine of bankruptcy 
practice. They have studied the law of pleading, but 
they do not know how to draft a simple complaint. 
They can recite rules of evidence, but they know noth- 
ing of examining a witness. They are innocent of the 
arts of negotiation and are baffled by the task of in 
vestigating a complicated question of fact. In sum, 
the only thing for which they are trained is the briefing 
of questions of law, but even here they are of little use 
for the memoranda they write are neither clear not 
persuasive. 


We cannot sidestep these charges. If we are honest 
we must admit that law schools do not turn out 
graduates ready to practice law. But if I may believe 
a leading doctor with whom I spoke this summer, our 
profession is not unique in this respect. In his opinion, 
when a medical student receives his M.D. and finishes 
his internship, he is only just ready to begin the study 


of medical practice. 


Not only is it impossible for law schools to turn out 
graduates fully prepared for the work of the Bar, but 
it is a serious mistake for them to try. This does not 
mean that law schools are not concerned with the actual 
problems of practice. We must of course see to it that 
law is studied as a working system, and that rules of law 
are considered not as ends in themselves, but for the 
purpose of their application to practical situations. This 
is largely a matter of the personnel of our faculties. As 
our vigorous and candid chairman put it in a letter to 
me some two years ago, we must see to it that our law 
teachers are not “theoretical asses who don’t know a 
practicing lawyer from a billy goat or who have no 
conception of his mental processes, his problems, his 
clients, or the function that he has to perform.” 


The one thing that the law schools can do with some 
effectiveness is to give a thorough groundwork in the 
general principles of law and in related bodies of knowl 
edge. But they cannot do this task well if major 
emphasis is placed upon the immediately practical 
aspects of law work. In other words, it is not practical 
for the law schools to attempt to give instruction on 
the how-to-do-it level. It is a mistake, I think, to offer 
courses in bankruptcy practice or probate practice. And 
in the important field of taxation, what is the most 
practical type of course? Should law schools attempt to 
present. a detailed survey of regulations and rulings, o1 
is it more practical in the long run to focus the study 
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upon major tax problems against a background of the 
I Y g 


} 


economics of taxation and government finance? 


said for the 


Dhere 


that the most practical education is the most theoretical 


is something to br proposition 


My own opinion has changed considerably in the past 
| | 


ten years. Some years ago, I gave a course in the re 
organization of corporate and real estate bond issues. 
At the time, I was also practicing in this field, and I 
attempted to re produce for my class the problems with 
which I was struggling downtown Section 77B was 


still in its infancy and we were still puzzling about the 
application to reorganizations of the Securities Act of 
1933. The state courts were in doubt as to the duties 
of indenture trustees and as to their own power to pass 
upon reorganization plans. I proceeded to swamp my 


students with unreported decisions and opinions of 


counsel, with deposit agreements, plans of reorganiza 
tion and letters of solicitation, with practical techniques 


strike 


think they enjoyed the course. It 


for dealing with the recalcitrant minority and the 


suit lawyer. | vave 


them the exhilarating illusion of dealing with real and 


current problems. They felt that they were learning 
something which they could really use as soon as they 
vot out of school But | have little doubt today that 


When they came to the Bar the 
problems of reorganization 
had, of 


my zeal for presenting the 


I was cheating them 


following year, the critical 


practice were quite different Th courst 
learned something. In 
latest “dope,” I had, to be sure, given them some insight 
into the persistent problems in the field—the problem of 
protective committees and conflicts of interest, of th 
place of indenture trustees, and of criteria for determin 


1S But how much 


ing the fairness of reorganization plat 
more valuable would my course have been if I had 
omitted many of the questions of temporary practical 


importance and developed the place of the subject in 


the economics of corporate enterprisé 


It is not only that the time is insufhicient for both 
basic theoretical discussion and instruction of an im 
mediately practical sort \ more serious difficulty is 
that with most students, the latter type of instruction 


defeats the former. After imbibing the strong drink 


of practical instruction, few students have a taste for 
the subtler flavors of basic principle 
For similar reasons I am opposed to the introduction 


of courses on trial technique—the handling of juries 


adverse examinations before trial, the framing of 


questions for witnesses and the art of cross-examination 


I believe that these techniq ies are much better learned 


in connection with actual practice and by watching ex 


de ICS law 


t 


perienced lawyers in action And not only 
school instruction in these arts fall short of its mark, but 


] 


it undermines the students’ interest in fundamental 


legal theory. 


owever, which the 


This 


. , 
is one lawyers technigu 


There 


law schools should and can do more to develop 
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for individual investigation and the repor are re 
turned with written criticisms which are discussed i 
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is the art of writing. We may perhaps place upon th 


colleges some of the blame for the serious illiteracy o 


law-school graduates, but the law schools must accep 


Many making 


work ot ious 


schools are serious attack 


Written 


found increasingly among law school requirements 


their share 


upon this problem 


At the University of Chicago, for example, the train 


ing in writing begins in the first year. Entering student 


~ 


great detail in lengthy individual conferences. Student 


are required to rewrite their papers, often two or three 
times. We are convinced that only by some laboriou 
process such as this can students learn to organize legal 
material and to express themselves clearly and pet 


suasive ly. 


suggested that much of a la 


I have rs educatio1 


Some oft it 





must follow his graduation from law school 


will come, of course, 
ol his 


regret, through mistakes at the expens« 


But the work of this Section in conn 


some, we 
clients. ction with 
legal institutes and practicing-lawyer courses testifies to 


the need for formal post-graduate education for the 


practitione! I should like to conclude with one point 
with respect to the relation between law school studies 


and this post-graduate instruction 


I think that there is need for three types of institutes 
or courses for practicing lawyers and tha clear separa 
tion of these types would contribut h to the whol 
program. In the first place, practicing lawyers have 
shown an interest in what the doctors call “refresher | 


courses,’’—general lectures, refreshing their recollection 
of material studied in school and bringing them up to 
date as to developments since graduation In the 


second place, there is a call for detailed technical in 


struction in specialties for lawyers with considerable ex 
perience in the field. Both of these types of institutes | 
or courses are to be distinguished from the kind of in 


struction needed by the young lawyer recently out of 


law school. I should like to see courses in the practical 


aspects of law work organized expressly for the “green” 
practitioner. There is no reason why the young lawye! 
should not expect to pursue regula vening study 


during the first five years of his practice. Local bar as 


sociations should, I believe, take the 1 sponsibility fol 
| 
the organization of such instruction. In this type of 
teaching, the experienced practitioner, if he is also in 
terested in education, can be much more effective than 
a law school professor. If such post-graduate instruc 


tion were generally available, the law schools would be 


to introduce sucl 


tasks of the | 


energies of 


relieved of much of the pressure 


Ihe proper 


and th 


courses into their programs. 
law schools would be clarified 
faculty members released for the performance of these 


tasks. 
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SELECTION AND TENURE OF JUDGES’ 


By LAURANCE M. HYDE 


Commissioner, Missouri Supreme Court 


HERE are tl importa! problems in of their own for selection, necessarily, someone must 


judicial selectior tenure, name How to make a selection for them. Since a political party must 
sclect a man wl ympetent to be judge How take the responsibility for failures of its candidates 
keep him on t h if he does become a good party leaders will make an effort to obtain more or less 


And, how 1 of him if he does not The 
problem 


intelligent selections Ihe nominating primary cle¢ 


of selection, is likewise divided into three 


tion has weakened their responsibility and helped the 


lo find a man with the three essential qualities chances of the backslapping self-advertiser and the 
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personal integ judicial temperament, and machine-made candidate. Another trouble is that the 
quate legal traini he two remaining problems politically minded often consider a judicial position 
enure, both a1 lo ike the judge's tenure like any other office, as only a reward for the faithful 
nd as much a ipon the record he makes and are likely to overlook the necessity for othe: req 
rvice on the | \t the 1940 election, the uisite qualifications The same thing is too often 
ple of Missouri a col ional amendment true in the system of appointme nt by the chief executive 
nded to mak po the recognition of these es whether with or without the check of Senate or other 
ial judicial « in ection, and to make confirmation Stull worse, however, is the fact that 
ire depend upo t of satisfactory service. under the party primary and election system, tenure 
rs canno id , name on depends even more than selection, upon issues wholly 
illot o1 : phone pole irrelevant to any judge’s ability, record or qualifica 
ther he po , ti judicial qual tions. ‘This has been illustrated by recent experience 
Most vote ittle more than this as a in Missouri, where, in the twenty years between the 
is for their d tat ( judicial officers first and second World Wars (1919 to 1939), only twic 
on local judicia in large cities. It requires (1922 and 1936) was a judge of the Supreme Court, who 
onal acquainta » determi whether a man had served a full ten-year term, re-elected to another 
the essentia qualiti Usually. in rural term. The ten elections during this period all turned 
ricts of sma tio! the majority of the on national party issues. Republicans, elected in Presi 
rs either do rsonal acquaintance with dential election years up to 1932, could not be re-elected 
ir candidates fo cial office or know someone who in the Congressional elections between Presidential 
This was pa rue in the past when a elections. Democrats, elected in the Congressional ele« 
of court 1 ' nt and gathering place for tion years between, were defeated in the years of Presi 
ople of rural cou und when most of the men of dential elections. We believe that our new system wi 
ry communit nformat contacts of jury make tenure depend less on national political issu 
VICE In electio state-wide ba people may and more upon a good record for judicial ability. Mor 
irn something o rsonalitv at ibility of can over, it should improve judicial efhiciency by allowing 
lates for Govert . r, who go about the state judges to concentrate their efforts entirely upon judicia 
pearing befo crowds discussing their views work. As Judge Henry T. Lummus (Chairman ol 
nce rning gover olicies in which the voters Judicial Administration Section 1938-1939) once pointed 
intensely inte? Since jud cannot do this out, a politician may make a good judge if he can stop 
ers do not exp tate judicial candidates o1 being a politician after going on the bench; but it 
be able to ha ree ot intor ation about a great handicap to good judicial work to hav 
em Therefo not get interested in them system which tends to compel every judge to b 
d either vot ion of some politician to remain a judg 
ne who does ] st. [See Selection, Tenure Our new method is the result of research and study 
nd Retire Ha Journal Am. Jud by the organized Bar. Certain features of it have beet 
mC. 37 in operation in California since 1934. [See Reports of 
Chis lack of inte use of lack of sure means of American Bar Association Committee on Judicial Sele 
formation, is 1 yn why non-partisan judicial tion and Tenure, 63 A. B. A. Reports 406; 65 A. B. A 
ections, with « x candidates, may show worse Re ports 946 The House of Delegates of the Americai 
sults than electio1 n political tickets. Party labels Bar Association, at its first meeting, in January, 1937 
e better than no |] itall. If voters have no means at Columbus, Ohio, adopted a resolution designed t 
establish methods of judicial selection “that will b 
\ f B \ I Indianapolis : a : ‘ - TT a 
stem be conducive to the maintenance of a thoroughly qualifie: 
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and independent judiciary and that will take the state 
[ See 62 
A. B. A. Reports 1033.] ‘This resolution specified two 


judges out of politics as nearly as may be.” 


essential provisions for accomplishing this high aim 


First—Appointment by the executive “but from a list 
named by another agency composed in part of high 
judicial officers and part of other citizens, selected fo1 


the purpose, who hold no other public office.” 


Second—After a period of service, the appointee should 
“go before the people upon his record, with no Oppos 
ing candidate, the people voting upon the question 
‘Shall Judge Blank be retained in office? 


Missouri's new constitutional amendment contains 
both of these essential provisions. All of our appellate 
courts are under the new plan; but only the trial courts 
(circuit courts) of St. Louis and Kansas City are under 
it. As to all other trial courts (circuit courts) of the 
state, it is Optional with the voters of any circuit to 


adopt it in a local option election if they want it. 


Under our plan, selection is made by the Governor's 
appointment, but from a list of three names submitted 
to him by a Selection Commission. The Selection 
Commission, for our Appellate Courts (the Supreme 
Court and three Courts of Appeals), is composed of the 
Chief Justice of the Supreme Court as chairman, three 
lawyers elected by the Bar, and three laymen appointed 
by the Governor. ‘The members, other than the Chief 
Justice, have six-year terms, staggered so that one term 
expires at the end of each year. [Rule 39 of Supreme 
Court of Missouri.] These members are not eligible to 
succeed themselves. ‘he lay members are appointed by 
the Governor, one every two years, each from a different 
Court of Appeals district. The lawyer members are 
elected, one every two years, by the members of the Bat 
of the Court of Appeals District which they represent. 
The ballots for the election of lawyer members are sent 
out by mail by the Clerk of each Court of Appeals, and 
returned to him to be canvassed by the judges or lawyers 
appointed by them. The Selection Commissions fo1 
the city trial courts have five members. They are the 
Presiding Judge of the Court of Appeals of the District 
in which the city is located, as Chairman, two laymen 
appointed by the Governor, and two lawyers elected 
by the Bar. They also have six-year terms which aré 
staggered so that the term of each member expires in 
a different year. Members of all Commissions ar: 
limited to one term, and no Governor can appoint all 
of the lay members of these Commissions, because out 
Governor has a four-year term and cannot succeed 


himself. 


The next step, after a judge has been appointed from 
the list submitted, is that when he has served one year, 
the people vote at the next general election, following 
such year of service, upon the question of whether or 
not this judge shall have a full regular term. (Trial 
courts, six years; Courts of Appeals, twelve years; 
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Supreme Court, ten years.) ‘hereafter, a judge given 
} 


full term must, at the expiration of each term, subm 
his declaration of desire for another term to be vot 
on by the people. Likewise, all judges in office at tl 


time the amendment was adopted must, at the end of tl 


terms for which they were elected, be voted on by th 
people to get another term. At all such elections, t! 


judges’ names will be placed on a separate judici 


ballot, without party designation, the only questio 
submitted being: “Shall Judge , of the Cou 
be retained in office? Yes. No.” Voting is by scratchi 
one answer and leaving the other. ‘Thus the judg 


has no Opponent and runs against no political party 
or national political policy, but only on his record o 
service on the bench. Unless that record is corrupt o 
obviously inefficient, there is every reason to expect tha 
he would receive a favorable vote. Certainly, th 
voters may, if they desire, dispense with the services o! 


a judge who has proven himself dispe nsible 


Although the amendment to our Constitution, estab 
lishing this new system of selection and tenure, carried 
by almost one hundred thousand majority at the 194( 
election, our 194] Legislature has submitted as anothe 
constitutional amendment, a proposition for its repeal 


Thus the battle must be fought over again at the polls 


7 


next year. The success of the original campaign was 
due to the fact that it was not merely a lawye! 
he Missouri 


effort. The movement was sponsored by tl 
Institute for the Administration of Justice, an educa 
tional corporation with one-third of its membershiy 
lawyers and two-thirds laymen. It was organized by 
the Missouri Bar Association for the purpose of enlist 
ing lay support in proposals to improve the administra 
tion of justice, endorsed by the Association. [See 2] 
Journal Am. Jud. Soc. 193; 8 Mo. Bar Journal 270 
Che 1940 campaign for the amendment was directed by 
this Institute. It had an active organization, with 

County Chairman in every county in the state. It also 
had support from many civic, labor, farm and in 
dustrial organizations. Many laymen made effective 
speakers for the amendment. Groups of women work 
ers did remarkable work in arousing interest and getting 
out the favorable vote. This organization will bs 
available to work in the next campaign against r peal 
In the meantime, the three Selection Commissions 
which have been chosen, are ready to operate in case of 


any vacancy due to death or resignation 


No one should claim that our new method is fool 
proof or that it will operate automatically to select good 
judges. Like all institutions of Democracy, it will r 


quire eternal vigilance to prevent its perversion and to 


make it work properly. You can build the finest 
automobile and put it in the best possible mechanical 
condition, but the best machine will not have any 
more sense than its driver has. Likewise, the best 
governmental methods require public interest and i 
telligence to make them function properl Of course 
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o not know how our new plan will actually work, judicial qualities. ‘Thus, members of the Bar can have 
iuse only experien: ) prove its success. One thing the kind of judges they want but it will require sacrifice 
lo know: It will require a high degree of unselfish of some time and effort on their part to see that their 
and devotion to duty, on the part of lawyers, to highest ideals are properly represented by the members 
it work as its sponsors hope and believe it should of the Selection Commissions. In placing this trust in 
bers of the Bar are y responsible for the choice members of the Bar, the people of our state must have 
alf of the memb« who are elected or appointed had confidence that our lawyers would recognize and 
he Selection Commi s. The members they elect, fulfil these important obligations. Surely they will do 
ther with the cha in, make a majority of lawyers so, not merely because more efhcient operation of courts 
each Commission. | yers can also have much in should aid their own business, but because lawyers 
nce in the appointment of lay members and in other know that confidence of the people in the proper func 
uses of selection. They have the best opportunity to tioning of our courts is essential to the continuance of 


ominees have the essential our form of government and our way of life. 


whether prospe 


HOW THE COURT-MARTIAL WORKS TODAY 


By MAJOR GENERAL ALLEN W. GULLION 


c dge Advocate General, The Provost Marshal General, United States Army 
A eye . 
my own beha k the Conference for the very the military code and the non-military code which, 
xreat honor it ha in asking me to address it for convenience and with apologies to the Roman law 
3 In behalf of the A | thank the Conference for the for any terminological inexactitude, we Army lawyers 
llent work it ha through its Committee on sometimes call the civil code. 
slic Informatio well aware of the time and It may throw light on “How the Court-Martial Works 
ne rt expended b youl mbers in acquaint Today” if we look for a moment at the criminal non 
the country wit cessities of national defense military codes in England and America as they existed at 
Army is grate! wr the devotion and energy our point of departure, 1776. Then when we examin 
which the Cor has cooperated with the the court-martial today, both as to its procedure and as 
27 erican Bar Associa Committee on National De to sentences it adjudges, we may ascertain whether the 
. se which has | such splendid service in military code has lagged too far behind—whether the 
ing soldiers and off s of all ranks in the solution conventional estimate of the military mind is correct, 
their personal prol whether the military mind is too conservative and hide 
7 Che scene is Phi 1 and the year is 1776—but bound to adapt in its service enlightened modern meth 
historic event 1 | shall recall to your minds is ods of trial and punishment. 
the Declarati I vendence. On this very day, In 1776 in England over 200 offenses were punishabl 
> years ago, on 5S ber 28, 1776, the new Penn by death—among them larceny of 12 pence and poach 
7 ania constitutiol ted The penal laws as here ing. Children of tender years were not exempt from 
fore used shall b d by tl ire legislature of capital punishment. In the Royal Services, the punish 
state as soon as ind punishments made in ments were, if possible, more severe, and soldiers and 
: ne cases less sal ind in g al mor propo! sailors were sometimes flogged to death. In the colonies, 
f nate to the crimes [hat constitutional mandate and generally speaking, the assemblies had in many cases 
laws soon passe ment 1 re the beginning softened the English system, but it was still a ferocious 
the reform thro ir country of the provincial code ferociously administered with retribution publicly 
) ninal codes 1 barbarities only slightly made that the Pennsylvania Constitution of 1776 and its 
sened, we had inl or assimilated from England implementing statutes reformed. That reformation set 
[he year 1776 mark so the adoption for the Army an example followed sooner or later by the rest of the 
the United States the first articles of war—substan- country. 
ally identical witl British Articles then in force. I shall digress for a moment to pay tribute to the 
irting with that ea embered year of Independ- men who, appalled by “man’s inhumanity to man,” 
ce, we have ha uuntry one hundred sixty- were principally instrumental in that reformation. The 
. years OF Cx} two separate criminal codes father of the humane Pennsylvania codes was William 
sradford, Attorney General of Pennsylvania, and later 
se x ead sag ; ee dedi oy Attorney General of the United States. Bradford freely 
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acknowledges the influence of Beccaria and of 
Montesquieu. Beccaria published his Essay on Crimes 
and Punishments in 1764. In that essay he clearly stated 
the principles of punishment which most of us today be- 
lieve to be true ones. Those principles are (1) The pur- 
pose of punishment is to deter, not to wreak vengeance, 
(2) Deterrence is obtained not by undue severity but by 
the certainty and promptness of the punishment, and 
(3) The measure of punishment is the damage to society 
caused by the crime. Please bear in mind that last prin- 
ciple “The measure of the punishment is the damage to 
society caused by the crime.” I shall refer to it later 
in explaining why certain offenses are punished more 
severely under the military than under the non-military 
code. 

Although some ancient philosophers had similar ideas, 
Beccaria was influenced by certain eighteenth century 
French writings, particularly the “Persian Letters” and 
the “Spirit of the Laws” of Baron Montesquieu. I was 
once a weekend guest at La Brede; near Bordeaux, still 
the country seat of the Montesquieu family. The old 
chateau still stood with the Baron’s enormous study 
hall unchanged since his death in 1755—the year of the 
Lisbon earthquake and the building of Dr. Holmes’ 
“Wonderful One-Horse Shay.” As I saw the dented 
leather chair in which Montesquieu sat as he dictated 
his great work to his daughter, Denise, I thought how 
he had indirectly influenced the reformation of the crim- 
inal code, and how his views on the separation of powers, 
known to leading members of the Constitutional Con- 
vention, were importantly incorporated in our great 
Charter of 1787. 

Eight days before the adoption of the Pennsylvania 
Constitution, Congress enacted new Articles of War, 
very similar, as I have said, to the contemporary British 
Articles. In 1806 the Articles were revised. In 1916 due 
to the leadership of my distinguished predecessor, Major 
General Enoch H. Crowder, the Articles were thor- 
oughly revised and many changes in procedure made 
especially with a view to insuring greater protection to 
the defendant who, in the Army, is always called the 
“accused.” In 1920, following our experience in the first 
World War, other changes were introduced to guarantee 
more protection to the accused. 

There are three kinds of courts-martial, the summary 
court, the special court, and the general court. The 
summary court consists of one commissioned officer, the 
special court of three or more commissioned officers, 
and the general court of five or more commissioned 
officers. Punishing power of the two inferior courts, 
summary and special, is limited by statute, the summary 
not being empowered to adjudge confinement in excess 
of one month and forfeiture of more than two-thirds of 
one month's pay. The special court may not adjudge 
confinement in excess of six months and forfeiture of 
more than two-thirds per month pay for six months. 
The punishing power of the general court is usually, 
by the wording of the article of war denouncing a par- 
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ticular offense, left to the discretion of the court. That 
apparently unlimited power does not however exist 
In a few instances the article itself prescribes the punish 
ment for a particular offense. In all other cases th 
President under authority given him by an article of 
war has prescribed a table of maximum punishment 
which may not be exceeded by any court, inferior o1 
general. The punishment of all purely military offenses 
has thus been restricted to a reasonable maximum by 
the President. The punishment of nearly all offenses 
which are denounced by the common law and by non 
military codes has been similarly limited by the Presi 
dent. In the rare event that an offense is committed 
which is not covered by the President's limit of punis! 
ment order, the punishment may not exceed that fixed 
as a maximum for that offense by the United States 
Penal Code or the Criminal Code for the District of 
Columbia. The sentence of no court-martial has validity 
until it has been approved by the officer appointing th« 
court. The sentences of all general courts-martial are 
as I shall explain a little later on, subject to a series of 
reviews and approvals or disapprovals in which the 
record of trial is examined not only to determine its 
legal sufficiency but also to insure that no sentence of 


unnecessary harshness is finally executed 


I shall take a general court-martial case and trace i 
from its beginning, that is, from the time of the com 
mission of the offense to the tiane of the last review and 
final action in the War Department or in some cases by 
the President. Iset us assume that the offense is th 
wilful disobedience of the lawful order of a commis 
sioned officer. And here let me revert to Beccaria’s third 
principle, namely, “the measure of the punishment is 
Here of 


course we should read in place of the word “society” th 


the damage to society caused by the crime.” 
words “discipline and efficiency of the Army and in 
directly the defense of the country.” Forgive the cliche 
but an Army without discipline is a mob, and disciplin: 
cannot exist unless all lawful orders are accorded im 
plicit and immediate obedience. This is true in peace 
time; it is all the more true today when a grave public 
emergency exists. If in times like these wilful disobedi 
ence is not sternly dealt with, it will be difficult to obtain 
from a command that unquestioning and instant obedi 
ence so necessary to success in battle. Let us now take 
the case of a private who has wilfully disobeyed the 
orders of his battery commander and who, after having 
been allowed a cooling off period of twenty-four hours 
persists in his flagrant disobedience. The case against 
him is started by the writing out of a formal charge sup 
ported by formal specifications reciting the details of 
each instance of disobedience. These charges and speci 
fications must be signed and sworn to by a person subject 
to military law. This is the first of the safeguards against 
unfounded accusations. The papers containing the 
charges and specifications, after having been sworn to 
are then transmitted to the accused's commanding of 
ficer, normally his colonel. The colonel may investigate 
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case himself or he may refer it to a lieutenant colonel 
some other officer, usually a field officer, for a thor 
igh and impartial investigation. In that investigation 
accused is present, is confronted by the witnesses 
iinst him, and is shown any documentary evidence 
ainst him. He may cross-examine the accusing wit- 
sses, and he may introduce witnesses in his own behalf. 
is carefully warned of his rights, namely that he is at 
erty to make or not to make a statement as he pleases, 
that if he makes a statement it may be used against 


n. At the close of the investigation the investigating 


nce. makes a torma re port in writing summarizing 
evidence for and against the accused and recom- 


ending trial or other disposition of the case. When 


report of investigation is laid before the colonel, he 


iy decide that the case is unfounded, in which event 
far as the accused is concerned, the case is closed, o1 
colonel may decide that the matter may be disposed 
by a heart to heart talk with the accused, or by what 


punishment, that is, restriction of 


called summary 
rivileges or imposition of extra fatigue. The accused 
ay, if he so desires, refuse to accept summary punish 
ent and demand a trial. Or the colonel may decide 
it the case should be sent to a special or a general 
urt-martial. Suppose the colonel decides upon a gen- 
il court-martial—in that event he transmits the charges, 
pecifications, report of investigation and his recom- 
endation to the officer exercising general court-martial 
irisdiction, normally the major general commanding 
he division or similar unit. Up to this point the proced 
re under the military code is roughly analogous to 
he finding of a true bill by a grand jury, but it is 
adily seen that the military investigation prior to trial 
y a general court-martial is much fairer to the accused 
han the ex parte showing made by a state’s attorney to 
grand jury in the absence of the accused or defendant. 
When the charges and related papers reach the major 
eneral or other officer exercising general court-martial 
urisdiction, they must under the law be referred by that 
iuthority to his staff judge advocate, a trained military 
iwyer, for consideration and advice. The staff judge 
idvocate is not a prosecutor but an impartial reviewer 
f the charges and the expected evidence. The staff 
udge advocate submits a written report to the general 
ecommending trial, dropping of the charges, or other 
lisposition of the case. Normally the general accepts the 
ecommendation of his staff judge advocate. Let us sup- 
ose that trial is recommended. Thereupon all the 
vapers are referred for trial to the trial judge advocate 
f a general court-martial, consisting, as I have told you, 
1 five or more commissioned officers. For each such 


ourt there are appointed a trial judge advocate and an 
PI 


] 


assistant trial judge advocate, a defense counsel and an 


assistant defense counsel. The defense counsel serve the 


accused at no expense to him. The duty of the defense 


I 
ounsel is to defend all legitimate methods known 
o the law, any accused ordered for trial before their 


ourt. The accused is furnished with a copy of the 
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charges and specifications, upon which he may not be 
tried until after five days have elapsed, unless he con- 
sents. He is informed of his right to be defended by 
the regularly appointed defense counsel and that he may 
if he so desires employ civilian counsel, in which event 
the military defense counsel may be excused or serve as 
assistant counsel as he may elect. He may request addi 
tional military counsel and his request will be granted 
if practicable. All proceedings of the trial are steno 
graphically reported and transcribed and a carbon copy 
of the record furnished the accused, without cost to him. 
In the course of the trial every safeguard which a defend 
ant has in non-military trials is afforded the accused and 
the rules of evidence are applied as they are in non 
military courts. In order to prevent junior members of 
the court from being influenced by the senior members, 
voting on the question of guilt or innocence and on the 
question of the sentence is by secret written ballot. Two 
thirds of the members of the court must concur in a 
finding of guilty, otherwise a finding of not guilty is 
rendered. Here there may be less protection than a 
civilian defendant has before a trial jury where all twelve 
members must concur in a finding of guilty. On the 
other hand, there is no such thing as a hung jury in 
the case of a general court-martial. It may not be in 
appropriate to point out that the members of the average 
general court-martial are certainly superior in educa 
tion and probably superior in intelligence to the mem 
bers of the average jury. They should, therefore, be less 
subject to prejudice and less subject to an oratorical 
appeal, whether it come from the trial judge advocate 
or defendant's counsel. We in the Army believe that 
while a guilty man has less chance of acquittal before a 
general court-martial than he has in the hands of a trial 
jury, an innocent man on the other hand is less apt to 
be convicted by a general court-martial than he is by a 
jury. When the record of trial is transcribed it is read 
and subscribed by the president of the court and trial 
judge advocate and then transmitted to the appointing 
authority who ordered the trial, or his successor in 
command. Before the appointing authority takes action 
he requires his staff judge advocate to submit to him a 
thorough written review. In that review the evidence for 
and against the accused is analyzed. The effect of errors, 
if any, is considered and if any error, considering the 
record as a whole, has substantially prejudiced the rights 
of the accused, the staff judge advocate recommends that 
the finding be disapproved. The staff judge advocate 
also makes a recommendation whether the sentence 
should be reduced. If, following the report of his stafl 
judge advocate, the appointing authority does not dis 
approve the finding, the record is transmitted to the 
Office of the Judge Advocate General in Washington. 
here at least two officers make an independent review 
of every record in which dishonorable discharge has been 
suspended. In the more serious cases in which dishonor- 
able discharge is not suspended or in which a peni- 
tentiary is designated as the place of confinement, the 
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record is read by a stati board of review of three 
officers who make a careful, writte1 iew and submit 
it to the Judge Advocate Ger i All cases involving 
general officers, or the dismis of a off or cadet 
or the suspension of a cadet nvolving the death 
penalty are submitted to the Sea ry of War and the 
President Anv important « 0 submitted 
All ol these reviews th enti ip] lat procedure 
are automatic and cost the ace ot one penny 
Since the present Judge Advoc: (, i has been in 
office, a systematic and success ffort has been made to 
harmonize and make unil court-martial 
punishments for approximate! ir offenses arising 
throughout all our general coun 1 jurisdictions 
at present numbering about 100. A yard of offices 
brings to the attention of tl Advocate General 
anv sentence which seems un irs! yr out of line 


with that customarily app 
the Judge Advocate 


the sentence re somettil Ss wi 
exercised general court irtia 


case, normally the major gene 
organization, and 


When this ¢ 


action is plain 


similar 
sentence 


for immediate 


General agre¢ 


other jurisdictions. If 


th hat 1e% of 

| officer who 
jurisdiction over the 
ral of the division oO! 
1 reduction in the 
itect vr if the need 


ft Advocate Gen 


eral in cooperation with the Adjutant General takes 
the matter up with the Secretary War or the Unde 
Secretary of War with a view to havi orders issued 
reducing the sentence to a proper limit. Mr. James \ 
Bennett, Director of the Bureau of Priso1 Department 
of Justice, who has been ful to the present 
Judge Advocate General in th itter’s effort to ha 
monize all sentences, wherever practicable and to prevent 
the execution of harsh sentences, informs me that so 
far as he knows the Army affords tl nly example in 
(American jurisprudence of effecti lure whereby 
sentences for approximately si ir offenses are made 
reasonably uniform 

The problem ol 1dministeril justice lies not 


so much In preventing undue p 
preventing unnecessary trials 


may and do, 


is the 


with reducing the 


but it company comma! 


} 


first officer to whom knov 
the part of his men 
do with whether an offender s| 
a question of personality and 


pathetic and hrm company cor 


men Tare cases 


As a 


Ready resort to the 


except in 


rule the best companies 


too often means laziness or inefh« 
company commander 
Stimson and General Marshall 
lowest peacetime court-martia 
October 20. 1940. General] 


saying among other things 
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unified, efficient fighting force of citizen 


The Army of the United States, keen 
yonsibility, assumes this task as a prot 

First in imp ll be the deve 
nd the Id g of sound discipline 
ink pit f operation tl 

or ered ghiful c derat if 
me t t i! V pre ce 
stan ge subs n ot he mdiv 
eam. Ihis em f the America 

i 
] nit ( 


same time thx 


Ac the 


cularized all judge advocates as follo 
In vic f ip expansion of 
Ol ous tft n e¢ recommenas 
( urt-Ma | 1 it i ! | the n 
of all f ncluding the nat 
nad psve kk il tact I the i 
I 1 conhdent eXercise 
nagina on I il Ss 
n | det ( rl 1 
ll grea a ‘ - c 
or Ca | ele ( 
I crs me 
Ther has been anh CHnCOUTALITNE 
all three kinds of courts-martial in 


In 1931 twenty-eight out of 
were tried by a gene 
Judge Advocat Cs 


cen men out of every 


ral court-martial 
took othe 


thousand wel 


neral 


court-martial. For the fiscal yéar en 


rou! ind one-half ver thousand wet 
| d showing the ve 
rate it was feared that the decreas 

courts-martial 1 nuld be 
number of trials by the inferior co 
for the special 


lines roughly paral ling 


193] 


r the descent ir 


nartial rate In forty-six out 


men were tried by special court. | 
thirteen out of ery thousand wer 
me hundred and five men out of 
ried by a summary court. Last fisca 
ye out of every thousand were so 
compat! the present court-martia 


President Cleveland’s time, the resu 
first annual 
Mr. Cleveland ri 


enlisted men and that 


essage to Congress on 
ported that the \! 
there had be 


] ] 


ll forms of court-martial during t 


ar. Of course some men had be 
once, but as Mr. (¢ 


\ vy had been tried, tl 


leveland pou 
one-half the 
97% Last year the percentage was 
satisfied with that. 4.85 men out of 
of court-martial is not 


by some torn 


we are constantly 1 orkineg to hett 
tious problem arises out of pet 

the close cor initvy in which sol 
and in camps with no way of protect 
at all times, a petty thief distur! 


every thou 
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tion, ad i I clearly that he 
0 tl R rmation may 
( In its disci 


COURT-MARTIAL 


WORKS TODAY 


plinary barra ks the Army employs psy hiatry and othe) 
methods of modern pe nology, but in my view there is a 
beyond which further contin 


point very soon reached 


ment ruins rather than mends a boy. | have never been 
able to understand, much less follow, Hegel, protagonist 
whirls when 
Wrong 
the negation of right, punishment is the negation of tha 
retribution, like it 
to the Lord 

Ihe Army will 


probably never reach the high plane of Clarence Darrow 


of the retribution theory, and my brain 


I try to unravel his cryptic statement bein 
Anyhow 
leit 


has so emphatically laid claim to it 


negation, or retribution 


analogue vengeance, may well be who 


and proceed upon the theory that punishme nt does not 
So the 


deter. Army will continue in its eflort to avoid 


possible and to hold punishime nt down 


trials whereve: 
to that minimum which seems adequate to deter 

sut should we go to war there will be instances where 
severe sentences may be adjudged for purely militay 


ollenses Those sentences will be reviewed by my suc 


cessor—lor | expect soon to be relieved and devote my 
to the office of Provost Marshal General—an¢ 


Secretary. I icl 


cntire time 


reviewed by the Secretary or Unde 


sentences alter review and final action still seem sever 


I trust the country will realize that in the considere 


judgm nt « 


f humane and sympathe tic men the 


scnience 
Su 1 | | | o | vad pl nd 
were measured by the Gamage to military Giscipline ane 


eficiency and to the safety of the country, and were ré 


garde d as necessary 
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The member of our prok ssion who fights tor impro 


ment does not fight alone. The law's progressive naturt 


is his al Jurisprudence is a progressive science at 
its forward movement is going steadily on witl 


irresistible force of an on-coming glacie1 The law |} 


always kept 


pt pace with the development of human ki 
edge. Great expansion in knowledge has taken | 
in the current century Since the Civil War we |! 
been transformed from an agricultural into a1 rbal 
industrial Ociety I hese vast changes make 
evitable that the proposals lor retorm urged |! 
Judicial Section will be enacted into ia\ In f 
enactment is overdue The lawyer who fights for 
enact nt aoes not fight alone He ha i po ri 111 
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George True Page 


President, American Bar Association, 1918-19 


ORTY-FIRST pres 
ident American Bat 
Association, 1918-19. 
Judge Page departed 
this life November 4, 
1940, at his 
abode in La Jolla, Cali- 


winter 


fornia. 

He was born in 
Spring Bay, a little Illi- 
nois river town, Sep 
tember 22, 1859. All his 
life’s activities were in 
Illinois except a short 
period of his early 
youth when he sought 
health in the high alti 
tudes of Colorado 
Those who knew him 
were skeptical about 
the necessity of his 
search for health, but 
whether he really need 
ed to seek it or not, he 
either found it or never 
lost it, for he always 
seemed to be the em 
bodiment of physical 
and mental health and 
vigor. In “American 
Bar Association Lead 
ers 1878-1928," Rogers 
describes him as “a tall 
broad - shouldered _ fig 
ure, stooping a little as 
if to diminish his conspicuous altituds 

We sometimes fail to appreciate how much men of 
power and distinction owe to inheritance from the ma- 
ternal side. Judge Page’s mother was a sister of a Justic 
of the Supreme Court of Illinois and both of her sons 
achieved distinction at the bar and won promotion 
to the bench. 

At the age of 47 years Judge Page was elected president 
of the Illinois State Bar Association as a recognition of 
his leadership of the “down state bar” and his faithful 
and effective service to the organization. Soon there- 
after he was elected to the General Council of the Amer- 
ican Bar Association, became its chairman, and then 
was elected to the Executive Committee. In 1918 he was 
elected president of the American Bar Association. 

Judge Page was one of the leaders of the courageous 
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group who advocate: 
the conversion of the 
AMERICAN BAR ASSOCIA 
TION JOURNAL from 
quarterly to a month] 
magazine with a greatl 
enlarged scope of activ 
ity. With him in that 
venture were Stephen 
S. Gregory of Illinois 
Hampton L. Carson of 
Pennsylvania, Chester 
I. Long of Kansas, John 
Lowell of Massachu 
setts, Cardenio A. Sev 
erance of Minnesota 
and others 

In the years of Judge 
Page’s presidency, the 
American Bar Associa 


tion shared with othe1 


well disposed organiza 
tions and persons in the 
preoccupations and a 
tivities arising out of 
the first World War 
Members of the Asso 
ciation, and other law 
yers, joined the colors 
and the older men pat 
ticipated in the admin 
istration of the Selec 
tive Service Act, and 
other non - combative 
activities. As president 
of the Association Judge Page devoted himself to those 
activities. He took an important part in the reform 
of Court Martial procedure which began during the 
world war and later developed into the admirable 
code now in force. 

In 1919 President Wilson appointed George Pag 
judge of the United States Circuit Court of Appeals 
Seventh Circuit. He gave eleven years of constant and 
faithful service in that high position. In 1929 he retired 
as Circuit Judge but continued to perform judicial sers 
ice whenever called upon so to do. His work on the 
bench displayed the same power of mind and chai 
acter which carried him from his obscure beginnings to 
leadership in his profession. He was a strong, just judge, 
unshakable by any other consideration than his devo 
tion to the right. 
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PROOF OF THE PUDDING 


By HON. HERBERT F. GOODRICH 


Adviser of Professional Relations, American Law Institute, 


Judge of the U. S. Circuit Court of Appeals, Third Circuit 


\ RITING a restatement of the common law has 
been a big task. It has taken a great deal of 

lime; it has cost a good sized sum of money. 
American Law Institute began it in 1923 and the 


t’’ will not be crossed nor the last 


“i”’ dotted in the 
ipletion of the final volume until 1944. ‘hat volume 
be the concluding one in the subject of Property, 
tainly a major field of work, where it is not surprising 
find the typewriters clicking until the dead-line. ‘The 
ney for restatement has come, since the first, from the 
negie Corporation. Without its loyal and continued 
port the work could not have been done. 
It such a thing as a restatement of the law is possible, 
Institute’s plan and procedure should be a sure way 
produce it. We had fine individual scholars in the law 
lore the restatement began and we will have them 
r it is finished. Protessor Williston had produced 
famous work in the Law of Contracts before he went 
work as Reporter in that field for the Institute. In- 
viduals here and there have been writing law books in 
nerica for more than a hundred years. Some of them 


ve been very good. But never before has scholarly 


rk in the law been done with such painstaking 
roughness by many men working together. An 
knowledged leading authority in his field writes an 
itial statement. It is subjected to close examination 


| critical suggestions by a group of advisers who are 
irdly less expert than the author of the statement him- 
{. ‘Then the product goes forward for examination 
the group which makes up the Council of the 
stitute, many of whom have seriously devoted a great 


nount of time and thought to the drafts. And finally, 


nembership of several hundred lawyers has its chance 
Xpre SS an opinion upon the statement thus prepared. 
the result so obtained does not express the legal con- 


sus Upon the principles and rules of law ina given 
ld, there is no way of obtaining it. 


Coming out of all this activity are by-products about 


ich one is tempted to talk as well as to notice. There 
the good that has come, for instance, from the associa- 


m in the common task to the judge, the practitioner 
Cc 


id the law teacher. Each has profited by the associa- 
m. ‘he man who follows law teaching as a profession 
is gained greatly in professional status in the last two 
cades. A large part of the gain has come through this 
sociation in the Institute work. One may mention, 
o, the stimulus to legal s holarship which this common 
lationship has given, as shown in an examination of 
1¢ files of any one of our many good law magazines ove1 


ie last ten-yeal perio The associated work of State 
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Annotations preparation has, in turn, provided critical 
and objective examination of state law on a much 
larger scale than we have ever had before. ‘These and 
other direct benefits need only be mentioned to be 
recognized. 

Ihe main product of all this work, however, is the 
Restatement. The test of the success of the undertaking 
which produced it is its use. This would not be true of 
scholarly work in some other fields. A series of ex- 
perimental years in biophysics might be highly success- 
ful in extending the frontiers of human knowledge even 
though it had no immediate practical consequences in 
everyday living. But the administration of the law is 
more like applied science than pure science. Lawyers 
and judges do not discover new truth. They administer 
rules for human conduct based on the then state of 
their knowledge of things in the world. ‘The Restate- 
ment does not purport to be a recording of conclusions 
to add to the sum total of human knowledge, but a 
carefully prepared statement of the law as it has been 
worked out through court decisions over many years 
in the common law world. ‘The test of its success is 
its acceptance and use by lawyers and judges. The best 
test of truth, said Holmes, is “the power of the thought 
to get itself accepted in the competition of the market”. 
The test of the success of the Restatement will be its 
use in the market place of the law—law offices and courts. 

It is obviously too soon to draw final conclusions, 
for the Restatement is not yet done. But the work in 
Contracts was published in 1932 and other volumes of 
it have been coming out every year since. We can state 
indications, if not final conclusions, from the experience 
so far. The evidence of the use of the Restatement by 
the practicing lawyer in his office could be secured, but 
it would be hard to collect. The purchasers of the 
volumes run up into the thousands. Where the books 
are in a firm library the extent of use could not be as- 
certained without consultation with the young men who 
do the research and who sometimes write the briefs. We, 
in the Institute, have received many statements from 
many lawyers that they use the Restatement con- 
stantly and to great advantage. But no statistics have 
been kept indicating either the number of users or the 
extent of use. Without an extensive survey there is no 
way of knowing what proportion of the purchasers of 
Restatement volumes the enthusiastic user represents. 

Use by courts is another matter. There, too, one 
cannot go the whole way because while we have evidence 
that many trial judges constantly use the Restatement 





1. Dissent in Abrams v. United States, 250 U.S. 616, 630 
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for quick reference in the trial ol cases and in the prep 


aration olf memoranda an ypinions, there are me 
statistics on the subject. Sor opinions by trial courts 
are reported; many are not [hose which are reported 
sometimes appear ofhcially, someti s in unothcial 
journals or volumes of report Statistics about trial 
court use of the Restatement, therefor ire so difficult 
to obtain that the undertak ractical 


iLte) for that may 


\ppellate court use is anot 


be found by keeping track olf citations in reported 


decisions as they appeal Furthermot such use would 
scem to be a lair guide tor generalizations about u 
elsewhere Lower courts tend to 1 \ pon authorities 
which reviewing courts accept Certau the bar will 
rely upon that which the courts stat iuthoritative 
In appellate court use we ive sta s and very in 
teresting figures they are hey sho i very extensive 
use of the Restatement by t cou They show also 
a constant and large increase in tl Part of the 
increase comes, Ot course ecau t re ire mol 
volumes of the Restate: nt availa | i! IL he 
possibility ot citation 1s ob USI | jor a wort 
which covers only One subject B 1 nay also con 
clude that the mounting citation list comes also from 
the growth and experience of tl Restatement as a 
sound and accurate setting out of o common law 

The use of the Restatement as aut varies greatly 
in the courts of the various states it is standard 
authority; counsel are xpected t te it when the 
point involved in the litigation considered in tl 
Restatement. In others t s occasional: ina f 
it is almost unknown 

Lists of figures are dreary business for the venera 


reade1 The temptation ts resisted, therefore, to analy; 
citation lists into years and subjects, but the totals are 
so striking that they ar ncomy t ip to December 


1, 1940 


STATI TOTAI STATI rOTAI 
\labama Michiga 1° 
\rizona | Minnese 2°00 
\rkansas g M ississ 194 
California 175 Missoun 130 
Colorado 6 Montana a | 
Connecticut 166 Nebraska 110 
Delaware 62 
Florida 50 
Georgia 96 


N 
N 
N 
Idaho 0) New Mexico 60 
\ 
N 
N 


Illinois 87 York 60 

Indiana ‘1 Carolina 
lowa ate I Dakota 7 
Kansas 270 Ohio 2] 
Kentucky R0) Oklahoma 6] 
Louisiana 19 Orego1 71 
Maine 14 Pennsvlvania 900 
Maryland 187 Rho Island 20 
Massachusetts 14H So ( lina 9 


South Dakota Zi Washingto 
Lennessec 10) West Vu 
lexas 114 Wiscon 
Utah 19 Wyomt 
Vermont 17 Federal 


Virginia 19 


How much weight the use ol the R 


i particular decision where the Resta 


is anothes question How much 
authority which a judge cites in an o 
doubttul, in nost cases, whether tl 
knows. He has a number of citations b 
frequently puts eral of them into 


the conclusion is his own, and neithe 


can make a quantitative analy 


lrequent citation olf the Restat 


ith other authorities, as authority lor a 
law sometil il tands alone 
proposition which could have been 


i line of decisions, had the author of 


ro do sO Sometrmes the authori 

is the obvious | yundation ol a rul a 

court But that 1s infrequent and 

it could happer are infrequent Lhe 

is made to ponder upon the lm por 

tribution of a particular authority in 
But one can, with some interest, 

one or two ol the s IDJECts throu t! 


to December | 1940, the Restate 
Laws had been cited 737 times by \y 
the United States In 4 cases | 


followed on a particular point 


courts, hows il has been used to 
reached upon so other point, sor 
stances In 580 instances the Resta 
support of the decision reached by 


argest number of citations to this Re 
in Massachusetts, New York, Pem 
Federal Courts which are among th 
, 


’ , 
oOmmercial litigation in the country 


An analysis of the figures on cita 





Contracts gives about the same pict 
scale Contracts has been cited I&85 
occasions it was cited, but not follow 
' | . ' t} ' 
quoted in support of the courts | 
] | ] 
ina quoted na xpressiy |! O* 


iwain, the irgest number of cita 


[his is impressive The Restat 
coming accept d as the authoritati S 
common tay It should be a bette: 
stood and more certain commor i 
Will it be too rigi In all probabilit 
for the 1 gal nswer can mak pa 
f the Edito nce st holds 
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ite Statutes—Vehicle and Traffic Law of New York 


Bankrupt« } Due Process of Law 


[The New York statute h authorizes the suspension of a 
ers license if judg: eT rendered against him for personal 
ries caused by operatic f an automobile and the judgment 
not satisfied or discharged otherwise than by bankruptcy, 
ot obnoxious to the d rocess clause of the Fourteenth 


endment. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN* 





regulation ipparent lhe universal practice is to register ow 


ership of automobiles and to license their drivers, Any appro 


priate means adopted by the states to insure competence and 
care on the part of its licensees and to protect others using the 
highwa consonant with due process Some states require 
insurance or its equivalent as a condition of the issue of a 


license. New York chose to obtain the same end by providing 
for the revocation or su pension of a license if the holder 

idjudged guilty of negligent driving. Section 94-b permits the 
restoration of the license upon payment or satisfaction of the 


judgment As the court below has held, the effect of the statut« 


iS it stood prior to the amendment of 1996 was to make the 
license privilege a form of protection against damage to the 
public nflicted through the licensee's carelessne 


he opinion then takes up the contentions of the 
appr llant based upon the amendments of the original 
act. First the one which provided that the license could 
not be restored until three years had expired from if 
suspension unless the judgine nt were paid or was di 


charged “except by a discharge in bankruptcy” and 


unless the licensee furnish proof of his ability to respond 
in damages of any future accident. On this point Mr 


JUsTICE ROBERTS Says 


If the tattle ent no further, we are clear that it would co 
titute a valid exercise of the state police power not incor 

ten ut 17 of the bankruptey act. The penalty which § 94-1 
mposes for injury due to careless driving not for the protec 
tion of the creditor merely but to enforce a public policy tl 

‘ pon r ‘ hall not witl mpun ty ln allowed 
jure their fello I he cheme of the legislation would le 
frustrated if the eckl driver were permitted to escape 
pre ol | the mple expedient of voluntary bank: 
mid, according the legislature declared that a discharge 
bank p re ld not nterfere witl the operation of 

tute. Such legislation is not in derogation of the Bankru 
Act Rathe t s an enforcement of permissible tate polic 
touching hig! ivy Ssalet 


Next the opinion takes up the appellant’s insistence 
that the section as amended and as it stood at the time 
judgment was rendered against him violates the duc 
process clause \s to this contention Mr. Justice Ros 


ERTS Says 


I he f dep ition of right thout due proces ! 
f Ihe State } seen fit to give the pla aur 
f enfor« g the payment of a lement fc 
g ! r the era ofa me I ehich le 9 
am wy ense of the < or The ¢g ‘ 
‘ ( cf f f f eT f 
proce 


It was also cont nded that the ame nded act runs af 


ol the bankruptcy act because of the power given Ut! 


creditor to annul the immunity derived from his « 


charge, by having the judgment certified to the Con 


missioner of Motor Vehicles. As to this contentior 
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tunity to initiate, remove and revive the of the 
license upon terms as to payments on account of his claim. 

The District Court held that it need not consider the validity 
of the amendment of 1939 which requires the county clerk to 
certify the judgment only upon the request of the creditor. 
Under the old law it was the duty of the county clerk to certify 
every such judgment which had become final and remained 
unsatisfied for fifteen days. It is true that the bill alleges the 
judgment in this case was certified at the request of the 
plaintiff's attorney. But if the amendment is. void because it 
confers a power on the creditor inconsistent with the effect of 
the debtor’s discharge, and is eliminated from the statute for 
that reason, it still remains that under the old law the county 
clerk’s duty to certify was mandatory, and this judgment would 
have been certified if he had performed his official duty. 


suspension 


An interesting point was raised by appellant that the 


whole statute fell because the original act was joined 
with unconstitutional amendments in a new, complete 
and independent act and that all fell together. As to 
this, Mr. Justice Roserts, referring to applicable deci 


sions of the New York court, says: 


These decisions hold that, where the original and amending 
acts were enacted by different legislatures, it cannot be thought 
that the original act would not have been passed except for the 
amendments, and this principle has been applied where the 
amending act declares, as it does in this instance, that the orig 
inal act is “amended to read as follows” and then contains a 
redraft of the entire act with the amendment inserted. Whether 
an amendment stands by itself as an independent enactment, 
or is incorporated in the setting of the act which it amends, by 
a provision that the act “shall read as follows:” is a matter of 
draftsmanship or legislative mechanics. It does not touch the 
substance of constitutionality 


Mr. Justice Douctas dissented and in that dissent 


Mr. Justice Brack, Mr. Justice Byrnes and Mr. Jus- 
TICE JACKSON joined. The grounds of dissent are dis- 


closed in the following excerpts from his opinion: 


~ 


~I 


Judgments on claims of the kind involved here are provable 
(Lewis v. Roberts, 267 U. S. 467) and do not fall within any of 
the categories of debts excepted from discharge by § 17. Since 
they are dischargeable, a state cannot supply a device for their 
collection which survives a discharge in bankruptcy. The bank 
ruptcy power is “unrestricted and paramount”; the states “may 
not pass or enforce laws to interfere with or complement the 
Bankruptcy Act or to provide additional or auxiliary regula 
tions.” .. . The power which New York has placed in the hands 
of this judgment creditor is such an interference, though the dis 
charge in bankruptcy be deemed to destroy only the remedy 

. not the debt. 

Under the New York scheme a creditor whose claim has been 
discharged still holds a club over his debtor’s head. The state 
has given him a remedy which survives bankruptcy. If the bank 
rupt refuses to pay his discharged debt, the creditor will see to 
it that his driver's license is suspended. If, however, the bank 
rupt will pay up, the creditor will refrain 


> > > 


But it is said that if this provision of the statute falls out 
the old one falls in; and under the old one it was the duty of 
the clerk to certify the unsatisfied judgment to the commis 
sioner. The difficulty with that view is that this is not that case 
This bankrupt’s license was suspended as a result of legal com 
pulsion by the creditor. Whether it would have been suspended 
had the commissioner been advised that the amendment giving 
the creditor that power contravened the Bankruptcy Act is 
wholly conjectural. The question of whether a provision of a 
state statute survives an invalid amendment is a question of 
state law 


. 7 . 


I do not think we can pass over that provision on the theory 
that the power of the creditor to lift the suspension does not 
appear to have been invoked in this case and that if the creditor 
attempts to exercise such power the commissioner will have to 
the constitutional i Meanwhile the provision in 


pass on issue 


October 22, 


and by Mr. Jack Goodman for appellee 


Op. 27; 


gage to secure a bond issue of Indianapolis Gas 


question will give to the creditor enormous leverage. His | 
gaining position will be greatly fortified. The bankrupt is at hi 
mercy where the means of livelihood are at stake 


. > . 

In any event, the provision by that time would have spe 
much of its force. In short, this power which New York ha 
given the creditor is a powerful collection device which shouk 
not be allowed to survive bankruptcy 

I agree that we should not meet a constitutional issue unless 
But that issue 


it is unavoidable cannot be escaped here, unles 


we are to overlook the realities of collection methods 
The case was argued on April 3, 1941, and reargued 
1941, by Mr. Harry A. Allan for appellant 


Federal Jurisdiction—Diversity of Citizenship. 


The parties to an action in the Federal District Court are to 


be aligned in relation to their real interests in the matter in 
controversy. 


City of Indianapolis v. Chase National Bank, 86 Ad 
62 Sup. Ct. Rep. 15; U. S Week, 4007 
(Nos. 10-13 decided November 10, 1941 


Law 


Actions were instituted in the Federal District Court 
for the Southern District of Indiana, by the Chase Na 
tional Bank. a New York corporation, against the City 


of Indianapolis, and two Indiana public utility cor 


porations. Jurisdiction was founded on diversity of 


citizenship and was sustained by the District Court and 


by the Circuit Court of Appeals, Seventh Circuit. Fow 


separate actions were involved, in each of which cer 


tiorari was sought and granted by the Supreme Court 
rhat court realigned the parties according to their real 
interests in the matter in controversy and reversed the 
judgment. The opinion of the Court was delivered by 


Mr. Justice FRANKFURTER. He stated the specific ques 


tion as follows: 


Does an alignment of the parties in relation to their real 


interests in the matters in controvery seven require 
ments of diversity jursidiction? 


satisfy the 


He answered that question thus 


As is true of many problems in the law, the answer is to be 
found not in legal learning but in the realities of the record 
Though variously the governing 
principles are clear. To there 
must exist an “actual,” 

tween citizens of different 


the controversy are citizens of different states from all parties on 


expressed in the decisions, 
sustain diversity 


“substantial,” 


jurisdiction 
controversy be 
one side of 


states, all of whom on 


the other side. Diversity jurisdiction cannot be conferred 
upon the federal courts by the parties’ own determination of 
who are plaintiffs and who defendants. It is our duty, as it is 
that of the lower federal courts, to “look beyond the pleadings 
and arrange the parties according to their sides in the dispute.’ 
. . » Litigation is the pursuit of practical ends, not a game of 
chess. Whether 
is therefore not to be determined by mechanical rules 
be ascertained from the “principal purpose of the suit,” 
and the “primary and controlling matter 
These familiar doctrines governing the alignment of parties 
for purposes of determining diversity of citizenship have con 
Court 


exists 
It must 


the necessary “collision of interests,” 


in dispute.’ 


sistently guided the lower federal courts and this 


The fundamental principles applicable to jurisdic 


tion based on diverse citizenship having been stated, 
the “actualities of this litigation” were examined. The 
abbreviation of names employed in the opinion is 


here followed. 


mort 


Citi 


Chase, a New York bank, was trustee under a 
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held further that Chase 
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} 


Gas was formed ompete with Indianapolis Gas 


the distribution of ht, heat and power. Its ordi 


ince franchise from the city of Indianapolis for a 
enty-five year term provided for a transfer of its 
operty and business to the city at the end of that 
riod subject to the company’s “outstanding legal ob 


itions.”’ After some years of competition, Indianapolis 
is leased its plant to Citizens Gas for ninety-nine years, 
reeing to pay inte1 on lessor’s outstanding bonded 
btedness and per cent return on Indianapolis 
sas common stocl ['wenty years later Citizens Gas 
mveyed its entire property including that leased from 
lianapolis Gas to the city, but the city refused to 
gard itself bound by this lease. Controversy then arose 
hich culminated in the filing of a bill of complaint by 
hase against the city and the two gas companies pray 
that the lease be declared valid and part of the 
irity for the performance of the mortgage bonds. 
e city and Citizens Gas denied that the lease was 


nding on them and ged that the controversy existed 


ilely between Indianapolis Gas and the city. citizens 


the same stat Che District Court found no collision 


tween the intere 


the plaintiff Chase and the 


terests of Indianapoli 


Gas Company, realigned the 
tter as a party plaintiff and finding identity of citizen 


plaintiffs and 


Ip between some ¢ 
] | hye 


LISTNLISSCE 


the remaining 


fendants ¢ suit for want of jurisdiction. 

Che Circuit Court of \ppeals, one judge dissenting, re- 
rsed, and certiora is denied 

On remand to the District Court, Chase filed a supple 

ental bill alleging default in payment of interest and 

raying judgment for the amount of the unpaid coupons 

nd alleging that neither of the gas companies had 


roperty sufficient to pay the defaulted interest other 


ian that conveyed to and under control of the city 
lhe District Court held the lease unenforcible against 
ither the Citizens Gas or the city, and that judgment 

entered only against Indianapolis Gas. All the 
ypealed. The Circuit Court of 


\ppeals sustained their position and again reversed and 


arties in interest 


vas entitled t 


a judgment for 
Certi 
ortant jurisdictiona 


The Supreme Cou 


inpaid interest irl was granted because of im 
issues involved 


reversed. The opinion of the 


ourt was delivered by Mr. Justice FRANKFURTER 
vho said: 
rhe facts leave nc for doubt that on the merits only 
one question permea litigation Is the lease whereby 
Indianapolis Gas in 19 conveyed all its gas plant property to 
Citizens Gas valid ar nding upon the City? This is the 
primary and cont: matter in dispute The rest is 
window-dressing designe satisfy the requirements of diversity 
jurisdiction. Everything else in the case is incidental to this 
dominating controvers respect to which Indianapolis Gas 
and the City, “citizens f the same state, are on opposite sides 
Chat the case preset ymnly one fundamental issue” and that 
that is the obligation of the City under the lease, Chase admits 
and indeed insists upor ts brief on the merits. Chase and 
Indianapolis Gas have s been united on this issue: bot! 
have always contended f the validity of the lease and the 


City’s obligation ur 
Plainly, therefore 


a 
~ 
, 


re colloqui ally 
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speaking, partners in litigation. The property covered by the 
lease is now in the City’s possession; Chase is simply acting to 
protect the bondholders’ security. As to Indianapolis Gas, if the 
lease is upheld, it will continue to receive a six per cent return 
on its capital, and the burden of paying the interest on its 
bonded indebtedness will be not upon it but upon the City 
What Chase wants Indianapolis Gas wants and the City does 
Yet the City and Indianapolis Gas were made to 
have a common interest against Chase when, as a matter of 


not want 


fact, the interests of the City and of Indianapolis Gas are 
opposed to one another Therefore, if regard be had to the 
requirements of jurisdictional integrity, Indianapolis Gas and 
Chase are on the same side of the controversy not only for their 
own purposes but also for purposes of diversity jurisdiction 
But such realignment places Indiana “citizens” on both sides 
of the litigation and precludes assumption of jurisdiction based 
upon diversity of citizenship. We are thus compelled to the 
conclusion that the District Court was without jurisdiction. * * * 


The dominant note in the successive enactments of Congress 
relating to diversity jurisdiction is one of jealous restriction 
of avoiding offense to state sensitiveness, and of relieving the 
federal courts of the overwhelming burden of “business that 
intrinsically belongs to the state courts” in order to keep them 
free for their distinctive federal business. * * * 


Ihe power reserved to the states, under the Constitution, to 
provide for the determination of controversies in their courts 
may be restricted only by the action of Congress in conformity 
to the judiciary sections of the Constitution. Due regard for 
the rightful independence of state governments, which should 
actuate federal courts, requires that they scrupulously confine 
their own jurisdiction to the precise limits which the statute 


has defined 


Mr. Justice JACKSON delivered the dissenting opinion 
in which the Curer Justice, Mr. Justice Roperts and 
Mr. Justice Rrep joined. 


After reviewing the facts in controversy and empha 
sizing those upon which the dissent was based, Mr 


JUSTICE JACKSON says: 
his Court now destroys federal jurisdiction of the case by 
a transposition of parties, the radical nature of which appears 
most clearly from the judgments rendered below. It forces into 
the position of co-plaintiff one party which the District Court 
adjudged entitled to recover over a million dollars and another 
which the District Court adjudged solely liable to pay that sum 
Ihis same adversity was found by the Circuit Court of Appeals 
which held the one entitled to receive and the other obligated 
to pay this sum with increase due to the lapse of time. It 
modified the judgment only by including two additional judg 
ment debtors on whom it fixed primary and secondary liability 
but continued the judgment against Indianapolis Gas with a 
tertiary liability for its satisfaction. The subtlety by which a 
judgment debtor is transfigured into a creditor for jurisdictional 
purposes deserves analysis, if for no other reason than because 
of its novelty. * * * 


e federal courts is indeed a variable and 


Jurisdiction of t 
illusory thing, if the jurisdiction which a District Court ad 
mittedly has of two separate causes of action is lost when they 


are united in one, agreeably to the federal rules of procedure 


because the one defendant as a surety seeks to enforce its equ 
able right to be exonerated by the other who is alleged to be 
the principal debtor 
The doctrine of realignment permits and requires a nomit 

defendant to be treated as a plaintiff for the purpose of defi 
ing the real controversy where no real cause of action is asserted 
against him by the plaintiff, but it does not admit of such 
treatment of a defendant against whom the plaintiff asserts a 
cause of action within the jurisdiction of the court. The plain 
tiff cannot rightly be deprived of the benefit of that jurisdiction 
conferred upon him by laws enacted pursuant to the Constitu 
tion of the United States, because the court may think that 
such a cause of action is relatively less important than tha 


asserted against another defendant or because one action 





“dominates” the other or because one is more “actual” or 


stantial” than the other 
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| } . . 
Wi uld be dilige Le eve rather than on the contractors who ordey {and paid { 
rin tion oO the " ‘ ‘ court neal : . : 
the lumbet lo resolve this contention it is Ned 
of “window dressit Wi s case nothing 
that warrants either « think that the to consider the provisions of the entire contract 
srecedents nvoked to rev 1 th 1 
de — wf. As to who is purchase) the Opinio! Stat that 
which divides the doctrine of re eretofore applied i i 
this Court from the , sein z seems plain that under the statute tl surchase 
} — e , : ' 
Mr JUSTICE JACKSON then analyzed the cases cited in the person who orders and pays for I< 
the majority opinion ind closed hi issent as follows the sale is for cash, or who is legally ) ratea to | 
We would follow the f the onal statute for them when the sale is on credi Under this t 
ought to restrict fully as whe the Government contended that t , \ 
ec ctor to enl y ‘ hict cont , 
th it vel ufhoiently a Government purchase to in 


| . iin \ 
The case was argued on October 15 and 16, 1941 by immunit 


Mir. Howard | Burn or Chas National Bank Mir Phe Court however, rejects thi ! | 


William H. Thompson for City of I dianapolis, Mi Opinion recognizes that under thi ( contrac 
William G. Sparks for Citizens Gas Company and Mi) the contractors undertake to fur oe VN 
William R. Higgins for Indianapolis Gas ¢ ompany things, such materials as are not 1 
Government and to do all things ne »COMp! 
Taxation—Sales Taxes—Application to Contractor the work In consideration of thi rtah 
Performing Government Work Government agrees to pay a fixed fe Oo reimbut 
he Alabama sales tax is constitutionally applicable to the sale the contractors for specified « 
of materials on order of a contractor performing a construction : 
: . , f n , oO} 
contract for the United States on a cost-plus basis, where, under penditures for materials and stat P 
the contract, the contractor and not the Government is the pur- the contractors are re quire d to pay on account of t] 
chaser of the materials, notwithstanding that the tax is passed on : 


to the Government by reason of the cost plus provisions of the contract It is recognized further tha 


contract. tract title to the materials in question lint 


flahan King and B 86 Adv. Op. 1; 62 Sup. Ct ie 


overnment upon their delivery a of tl ) 








Rep. 45; U.S. Law Week 4020 D led November 10 and upon written acceptance of the Co icting Offices 
19d] Voreover, tl contract provides th i mitract ad 
his case presented for decision the question whethe) by the contractors for materials ir { $2,000 mus 
the Alabama sales tax, with which a selle is chargeablk be assignable to the Government nt tol 
but which he is requi to collect from the buver. in nust make the contract in their own 1 Ly not 
lringes any constitutiona inity of Ul United States bind o1 purport to bind the Governn | rmol 
lrom state taxation, as co 1 and applied her Government exercises extens tre ver a 
The respondents King and s00 I sold lumber on purchases mad the contractol 
the order of contractors for use by the latter in construct Notwithstanding these provisions, | Co reache 
ing an army camp for t United States The con the conclusion that the contractor a { Gove 
tractors were working undet cost-plus-a-fixed-fee ment is the purchaser. In reacl 
contract with the United States phasis is placed on the fact that tl it} 
The statute imposes a tax or oss retail sales than the Government, is obligated t i irchas 
price of personal property Ihe tax is laid on the sellet price. In this connection, Mr. Cuter STCNE says 
who is required to add it to tl pri The statute We e Supreme (x 
excludes from the 1X ds i which the state egal eff insac 
1S prohibited from taxi bv tl ( nstitution or laws , 2g f ‘ - ; sits “¢ , 
of the United States Phe Sup Court of Alabama aa C 
ruled that the tax he is, in effect, laid on a transac It was for by the cor 
i } } " ; ' r 
tion by which th Uni 1 States s s things desired | yeti 7 =n rie a a 
for governmental purposes so as to infringe the constitu meaning of » etntete 
tional immunity protecting tl United States fron tax. They relieved of 
taxation by the states ce ea Pecan : 
On certiorari, this neg sed by the Su ima Sup Ce cems 
preme Court in an opinion by Mr. Cuter Justice STON! economic bu f the tay 
At the outset, he observes tl t Cone ss has declined " bes si . ' a cosas 
to pass legislation immunizing from state taxation con “a 
tractors under “cost-plus” contracts for the construc Wi, - 
tion of governmental projects nd that the question Governn was, bound to pay the p that 
involved is simply whether the « stitutional immunity : F 
‘ 
forbids the imposition of tl n the proceeds of 
the sale In question and entitle e re iDurse 
The Government's contentio is that the tax is wie: a aay reg os ; 
invalid because its legal incider s on the Government site ey ; iit } oF 
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d 24, 1941 
| 
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ir. John W 


Application to Sales to 


ixes 
Federal Land Banks 
nder Section 26 of Federal Farm Loan Act of 1916, 
eral Land Banks ars from state sales taxes in respect 
materials purchased | for the repair of properties ac 
red by them through for ure, or otherwise, in the course of 
r lending operations. Congress may constitutionally grant to 
banks, as federal ir ntalities, immunity from state taxa- 
n in respect of the « ‘ f the rious powers granted to 


Lumber Co 
Week 


section 
CTILIONC! 
Dakota 


on tal 
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of the land banks, and not to their le nding function 
which are essentially private in characte Ihis argu 
ment the Court reyects lor reasons which Mr. Jusrics 
Miurpuy states, as follows 
lhe argume that the lending function of the tedera 
bank ire proj etal rather than governmental musconc ri 
the nature f federal government with respect .o ¢ 
funet vhiie t perform Ihe federal government is « 
f dele ed px and from that it necessarily follo 
an ct tituty il exercise of its delegated powers | rove 
mental It also follo that when Congress constituti 
creat a ration through which the federal govern: 
viull ‘ he activities of uch corporation are governme! 
The tec land bank are constitutionally created 
ind re ndent not urge otherwise Through the land bant 
the tede ru ernment makes yossible the extension of cred 
liberal terms to farm borrowers As part of their gen 
lending function the land banks are authorized to tore 
Me nu ( {« purchase the real estate at the ‘ 
iit ] ( it rumentalities of the federa govcTrnimct! c 
gauged I tiie pe formance olf an Wnportant gover rie ta j 
ti I he tional farm loan associa ms, the local co-« px 
tive organizats of borrowers through which the land 
make loans to individuals, are also federal instrumentaliti 
Col the powel to protect the instrumentalitic 
t has constituti illy created I s conclusion follows 1 
from the expre grant of powe! to Congress “to make al 
hich sl e necessary and proper for carrying into exe 
i iM ( ( the Constitution in the Government ol 
I Ti S ( t. Art. I, Sec. 8.1 ] We ‘ ( 
ol ce ¢ Congress | 
nm i ‘ connected tt ol { ‘ 
the ke functions of federal credit agence } 
( / 1 ( f hede i / ( 
61, | S Pi Hi 0 r / ( 
Ihe f f these cases dealt th the ve ( 
i I e a ( ere 
Mr Jt Lic ACKSON took no part in the dee 1 


this case 

The td Was 
Warner W 
P. O. Sathre for the respondents 


on On tober 23 


the 


irgued 


Gardner for petitioner ind by 


Relationship of State and Federal Courts—Federal 
Employees’ Liability Act—Venue 


A state court may not exercise its equitable jurisdiction to enjoin 
a resident of that state from prosecuting a cause of action arising 
under the Federal Employers’ Liability Act in a Federal court of 
another state where the act gives venue on the ground that prose- 
cution in the Federal court is inequitable, vexatious and harassing 


to the carrier. 
Baltimore Ohio 
Op 7 62 5S Ip ( t 


No. 20. decided November 10, 194] 


Railroad 


Rep. 6; U. S. Law 


Certiorari was granted in this case to review a decis 
of the Supreme Court of Ohio dismissing an actio1 
the Baltimore and Ohio Railroad Company to 


ral district court for the East 


Fe de 
York, where the 


prosecution in the 


] } 
raliroaa was Go 


District ol 


business, of an action under the Federal Employ 
Liability Act by an injured employee who resided i 
Ohio where the accident occurred, and where the ra 
road and the witnesses were available for process. J 


based upon the theory that 


} 


Ohio de SIO! was 


ithout state court 
of the Fe 
which provide s that an actio1 


Federal 


employee was privileged to enjoy w 


interference the venue allowed by § 6 


Employers’ Liability Act 


l district co 


unael t may be 


brought in a 
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“in the district of the residence of the defendant, or in 
which the cause of action arose, or in which the defend 
ant shall be doing business at the time of commencing 
such action.” This decision had been affirmed by the 
Supreme Court by an equal division of the court, and 
rehearing had then been allowed. 

The Court's opinion, after rehearing, was delivered 
by Mr. Justice Reep, and affirms the holding of the 
Ohio court. It first examines the history of the legisla 
tion in question, pointing out that originally the act 
had required actions under it to be brought in districts 
in which the defendant was an inhabitant, and that the 
amendment permitting suit wherever the defendant was 
doing business was added after litigation had shown 
deficiencies in the right of employees to bring personal 
injury actions under it. 


“The 


injustice to an injured employee of compelling him to 


reason for the addition was said to be the 
go to the possibly far distant place of habitation of the 
defendant carrier with consequent increased expense for 
the transportation and maintenance of witnesses, lawyers 
and parties away from their homes Che language 
finally adopted must have been deliberately chosen to 
enable the plaintiff, in the words of Senator Borah, who 
submitted the report on the bill, ‘to find the corpora 
tion at any point or place or State where it is actually 
carrying on business, and there lodge his action, if he 
chooses to do so!’ ’ 

Ihe opinion then eliminates consideration of the 
question whether the suit in New York would create an 
inadmissible burden on interstate commerce, pointing 
out that no objection on this ground appeared in the 
petition for certiorari, and restating the general doctrine 
that the carrier must submit, if there is jurisdiction, to 
the requirements of orderly, effective administration 


of justice, although thereby interstate commerce is 


incidentally burdened. 


It then proceeds to the contention that despite the 
admitted venue, the employee is acting in a vexatious 
and inequitable manner in maintaining the Federal 
court suit in a distant jurisdiction when a convenient 
and suitable forum is at hand. It admits the abstract 
power of the Ohio court to prevent a resident under its 
jurisdiction from doing inequity; but points out that 
the allowance or denial of the venue privilege created 
by the act is a matter of Federal law, and the state court 
action must be in accord with the Federal rule rather 
than state rule or policy, and concludes 


There is no occasion to distinguish between the power and 


the propriety of its exercise in this instance since the limits of 
Che privilege was granted be 
worked 


the two are here co-extensive 
venue 
It is obvious that no state statute could vary the venue 


cause the general provisions injustices to em 
ployees 
and we think equally true that no state court may interfere 
with the privilege, for the benefit of the carrier or the national 
transportation system, on the ground of inequity based on cost, 
inconvenience or harassment \ privilege of venue granted 
by the legislative body which created this right of action cannot 
be frustrated for reasons of convenience or expense. If it is 
deemed unjust, the remedy is legislative, a course followed in 


securing the amendment of April 5, 1910, for the benefit of 


employees . Whatever burden there is here upon the railroad 
because of inconvenience or cost does not outweigh the plair 


grant of privilege for suit in New York 
Mr. 
] USTICE 


Mr. 
Justice Roserts, dissented 


JUSTICE FRANKFURTER, joined by CHIE! 


Mr. 
Ihe rationale of the dissent is stated in the following 


STONE, and 


quotations: 

Ihe problem is whether the Act was intended to give a plain 
tiff an absolute and unqualified right to compel trial of hi 
action in any of the specified places he chooses, thereby not only 

their old 
unjustly oppressive foreign suits, but also forbidding federa 


depriving state courts of power to protect against 


courts to decline jurisdiction “in the interest of justice” on 


familiar grounds of forum non conveniens Nothing in the 
history of the 1910 amendment indicates that its 


he established 


framers con 


templated any such vast transformation in t 

relationship between federal and state courts and in the duty of 
the federal courts to decline jurisdiction “in the interest of 
justice”. On the contrary, the expressed considerations of policy 
underlying the amendment were fundamentally the same as 
those underlying the equitable power to restrain oppressive suits 
and the reciprocal doctrine of forum non conveniens. It does 
not comport with equity and justice to allow a suit to be litigated 
in a forum where, on the balance, unnecessary hardship and 
inconvenience would be cast upon one party without any com 
pensating fair convenience to the other party, but where, on 


might litigated 


the contrary, the suit more conveniently be 


in another forum available equally to both parties 


Io read the venue provision of the Act as do the majority of 


the Court is to translate the permission given a plaintiff to enter 
courts previously closed to him into a withdrawal from the state 


courts of power historically exercised by them, and into an 


absolute direction to the specified federal and state courts to 
effective 


take jurisdiction The long history of leaving the 


enforcement of federal rights to state courts has proceeded on 


recognition of the power of the state courts to exercise in the 
first instance their settled doctrines of law and equity The 
opinion of the Court ignores these settled principles. In an 
area demanding the utmost judicial circumspection, dislocating 


oo: 2 


uncertainty is thereby introduced 


Surely it is much more consonant with reason and right to 
read venue provisions in the familiar context of established law 


rather than to impute to Congress an unconsidered, profound 


! 


alteration in the relationship between the federal and state 


courts and in the relations of the federal courts inter se 

Ihe case was argued on April 2nd and 3rd, 1941, and 
reargued on October 20, 1941, by Mr. Harry H. Bryer 
and Mr. Morison R. Waite for petitioner and by Mr. 


Samuel T. Gaines for respondent. 


Bankruptcy Appeals—Power of C.C.A. to Recall Mandate 
After Term—Finality of Bankruptcy Court Orders 
When Not Appealed in Time 
Johnson, 86 Adv. Op. 14; 62 Sup. Ct 
S. Law Week, 4015. (No. 2, decided No 
1941.) 


Certiorari was granted he1 


Bernards v. 
Rep. 50; | 
vember 10, 
e to determine questions 
of appellate practice under § 75 of the Bankruptcy Act. 
rhe opinion by Mr. Justice Roserts first states at 
length the complicated facts of the case. The first ques 
tion raised related to the power of the circuit court of ap- 
peals to recall its mandate in order to correct an errone 
ous decision. Its judgment affirming the district court 
had been rendered at its October 1938 term. Its mandate 
had been stayed at that term to allow an application for 
The stay had not 


certiorari which was later denied 


ended nor the mandate issued until the term had ex 


pired. An application to recall the mandate pending 
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reme Court “ecision of related cases, had been 
nied withh. -he following term, during which the 
idate went down. It was argued that the circuit 
t lacked authority, alter the term in which judgment 
rendered, to reca its mandate and amend its 


ment in matters of substance The opinion holds 


the circuit court taying the issuance of the 
date and retaining the case until after the opening 
e subsequent ter in effect extended the term 
that case and, therefore, had power to recall its man 
and reconsider the appeal during the term in which 
tay expired and the mandate issued 
lhe second point question as to the degree ol 
ility of orders of the district court and the concilia 
commissioner, if they are erroneous when review 


ypeal was not sought or taken in time As to this, 


so 
, beac 
opinion concludes 


correct in its holding that the challenged orders 


hat the circuit court of appeals 


e final, binding a impregnable to subsequent 


| 
ick since review or appeal was not sought or taken 


hin the time allowed by court rule or by law 
(he third point re to the jurisdiction of a state 
rt to proceed with foreclosures and invest mortgage 
ditors, as purchasers at execution sales, with valid 

to mortgaged lands in view of the automatic stay 
ubsection (0) of the Bankruptcy Act and the exten 


1 of the period of 1 iption created by subsection 


rhe opinion finds that this question need not be 
ided because the ders of the bankruptcy court 
ich expressly permitted the mortgagees here to 


sue their foreclosure suits, were not appealed in 


1c, and no matter how erroneous they might be, the 
edy for their correction was by timely application 
review or by timely appeal, and since the district 
yurt had refused to review the orders out of time, they 
ild not be attacked the circuit court of appeals. 

[The case was argued on December 11, 1940 and re 
sued on October 14, 1941, by Mr. William Lemke for 
titioners and by Mr. William Brewster and Mr. H 

Platt for respondent 
Patents—T hermostatically Controlled Cigar Lighter— 

“Invention” 

he Cuno Enginee Corp. 3 f{utomatic Devices 

rp., 86 Ady. Op. 62 Sup. Ct. Rep. 37; U.S. Law Week 
005. (No. 37, decided November 10, 1941 
The Automatic De é Corp Sinko Tool & Manu- 

cturing Co., 86 Adv 62 Sup. Ct. Rep. 42; 

S. Law Week, 40 No. 6, decided November 

, 194] 

Writs of certiorari re granted to resolve conflicting 
ecisions of the circuit courts of appeals of the second 
nd seventh circuits as to the validity of certain claims 
{ the Mead patent for improvements in lighters used in 
utomobiles for cigars, cigarettes and pipes, involving 
1e use Of a thermostatic control responsive to the tem- 
by which the lighter is turned 


ff after the heating « has reached the proper tem- 


erature of a heating « 


erature 


)ECEMBER, 194] \ 2) 


The opinion in No, 37 by Mr. Justice Douc.as, re 
views the prior art in detail, both as to thermostatic 
heating controls and as to non-thermostatic clectric 
cigar lighters, and concludes that the Mead device was 
not patentable since it was not the result of invention 
but was merely the exercise of the ingenuity of a 
mechanic skilled in his calling, and was an advance 
plainly indicated by the prior art. 

Mr. Justice Srone, joined by Mr. Justice FRANK 
FURTER, concurred in the result. The concurring 
opinion particularly emphasizes that the case is not on 
for application of the doctrine that commercial success 
or the manifest satisfaction of a felt need will even the 
cale in favor of invention, because the commercially 
si eessful device for which the protection of the Mead 
pa nt was claimed is not the same as the structure 
des. ribed by Mead. 

rhe opinion in No. 6, by Mr. Justice Douctas, 
merely disposes of that case by reference to the reasons 
stated in No. 37. 

The cases were argued on October 22nd and 23, 1941, 
by Mr. Drury W. Cooper for the petitioner in No. 6 and 
by Mr. Russell Wiles and Mr. Bernard A. Schroeder for 
the respondent in No. 6; and by Mr. Robert Starr Allyn 
and Mr. Carlton Hill for petitioner in No. 37 and by 
Mr. Drury W. Cooper for the respondent in No, $7. 


Charles Fahy 
Appointed Solicitor General 


On October 30 President Roosevelt nominated Charles 
Fahy to be Solicitor General of the United States, and 
his nomination was confirmed by the Senate on Novem 
ber 13. He succeeds Francis Biddle, now Attorney 
General. 

Fahy, who is forty-nine years of age, has been Acting 
Solicitor General, and prior to that was Assistant Solici 
tor General for about a year. He was general counsel 
of the National Labor Relations Board for five years, 
and there won a number of notable victories before the 
Supreme Court. 

He is a native of Rome, Georgia. He studied at Notre 
Dame University and later Georgetown Law School 
He was an aviator during the World War and won the 
Naval Cross. He practiced law in Washington, D. (¢ 
until 1924, when he moved to Santa Fe, New Mexico 
and he practiced his profession there until 1933, when 
he returned to Washington to become Assistant Solicitor 
for the Department of the Interior. 

Mr. Fahy has been a member of the American Bar 
Association since 1930. 

Iwo years after he became Counsel for the N.L.R.B 
the place of that Board had been fully sustained by the 
Supreme Court. On a single day the Court upheld the 
Wagner Act and in four other decisions gave the Board 
the enforcement power which Fahy contended it must 
have under the law. 


id 
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Our Stewardship 


NE of the chief objectives of the American Bar 

Association, and therefore of its JoURNAL, is 

service to the Judicial Institution, its ministers 
and servants, and to all those charged with the administra- 
tion of justice. 

The obligation to act justly rests on every one; but the 
responsibility of ensuring and enforcing justice, and 
resisting and redressing injustice, rests equally on the 
executive and the judicial departments of government. 
The functions of the executive department are not here 
discussed. To the judicial department has been delegated 
the hearing and adjudication of controversies concerning 
rights and obligations and the enforcement of those 
adjudications when made. The work of the judicial de- 
partment has been delegated to four principal instrumen- 
talities; first, the judicial tribunals; second, the members 
of the bar; third, the administrative agencies, so far as 
they decide controversies; fourth, the teaching branch of 
the legal profession. These four instrumentalities con- 
stitute the judicial institution. So far as any of them fail, 
justice falls short of full realization. 

The judicial tribunal is the greatest invention of man- 
kind in the effort to provide a substitute for force in the 
settlement of controversies, whether between man and 
man or between the citizen and the government. So far 
as the courts render that impartial and impersonal arbitra- 
ment which has become the ideal of free men everywhere, 
men have ceased to resort to force and have chosen the 
judicial tribunals for the settlement of their rights. 

The lawyer is an essential part of the judicial institu- 
tion and he is rightly termed an officer of the court, for 
no judge could be sure of the justice of a claim or defense 
without the aid of counsel on each side learned in the law 
and familiar with the issues of fact in controversy. 


Before the beginning of this century it was deemed 
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advisable to invoke the aid of administrative agencies “in 
order to get things done.” Those agencies have to deal 
with rights and obligations, they hear evidence, find facts, 
interpret and apply law, and thus in a real sense admin- 
ister justice. They are also charged with the grave respon 
sibilities of courts, to hear patiently and render impartial 
justice according to law. To the extent that these duties 
partake of judicial character, the help of lawyers is as 
necessary to them as it is to the courts and the rights of 
a litigant to be heard by counsel of his own choice is as 
essential as it is in the courts. 

And finally the man who has dedicated himself to the 
study and teaching of law is entitled to recognition with 
all others who participate in the administration of justice. 
Without teachers possessing wisdom and the power of its 
practical application to the daily affairs of men, the 
coming generation of lawyers would be inadequately 
equipped for the service to which they may aspire, the 
practicing lawyer would be compelled to carry a vastly 


heavier burden of research and the judge himself would 


be less fortified for the performance of his high office. 


The Association from its first beginnings has been com- 
mitted to the belief that the teacher of law is an indis- 
pensable element in the development of jurisprudence as 
a science, and that but for him the law would not b 
entitled to be called a learned profession. 

The Journat seeks to serve in full and equal measure 
every one of these instrumentalities—the courts, the bar, 
the administrative agencies and the teachers of the law. 


The JouRNAL was established to afford to the Associa- 


tion, its duly constituted authorities the Assembly and 
House of Delegates, its sections, committees, its affiliated 


organizations, the state and local bar associations, the 
organized bar in general, and the individual lawyer, a 
medium for the dissemination of legal ideas, a report of 
the activities of the profession, and a record of current 
legal history. 

While the JourNAL is the voice of the Association, 
loyal to its declared purposes and objectives, not every 
subject on which lawyers think and debate can be dis- 
cussed in the limited space which its columns afford 
Those must be given priority in which, by action of the 
Assembly and House of Delegates, policies have been 
declared and lines of action indicated. 

As to all other material, preference will be given t 
that which seems to promise the edification and interest 


of its readers. 


A Resolve Worthy of Our Best Efforts 


HE “open forum” sessions of the Assembly of the 
American Bar Association fulfill a two-fold purpose, 
in giving to individual members an assured oppor- 


oa | 1 
tunity to offer and debate resolutions expressing their 
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rsonal views, and als providing the means of bring- 


| 
s about at times a crystallization and significant declara- 


n or the Associat or Dyectives and policy on matters 


public moment 
In the natural course, many of these individual formula- 
ns could not prudently be acted on by the Assembly 
til their tenor and ave been studied and reported 
, by the Committee or Section which has their particular 
bject-matter under consideration and can examine the 
rticular resolution against the background of integrated 
cy. On the other hand, resolutions are from time to 


] 


ne introduced whicl hen heard and pondered by the 


resentative Committ on Resolutions, are seen clearly 
, 1 ' 7 
constitute import int 1 timely Geciarations on matters 


1 


which membDers I ( Association nave deep and 


irnest CONVICTIONS 


In the latter categot was the trenchant Resolution 


ffered in Indianap Loyd Wright, of Los Angeles, 


1 1 > ’ 1 

ported favorably Resolutions Committee headed 
’ # 

Ex-Judge Hatton W.S 


mners, Chairman of the House 
1 

Representatives Committee on the Judiciary, and 

1 


lopted unanimous! the Assembly and the House 


| 
Delegates: 


“WHEREAS, 7 dination of any branch of our 
nstituted fort rnment to any other branch is 
destructive t t titutional form of government; now 
ererore 
“RESOLVED, 7 American Bar Association reafhirm 
unalterable fait t balanced form of government as 
stablished by t titution of the United States—a 
egisiative 1 3 i n, eacn indepen- 
dent of the other ne dominated by either of the 
tne and 
“RESOLVED ‘\ lation recom- 
ends tha i n disseminate 
rmation in their tive localities and initiate programs 
calculated fully t the citizens of their respective com- 
unities, € € ¢ stitutions 
and C § 

Here is a ringing declaration of the Association’s “un- 
aliteraDie faitn lif ilancead form r government as 
established by the Constitution of the United States. 
Here is a spirited reiteration of the necessary independence 
ot each ot the three branches of government—no one 

; : ; 
Dranch dominated [ ther of the others 

At tne Same session, tne Asse mDiy decisiveiy rejected 

several resolutions wv attacked the conduct of the for- 


eign policy States in the present crisis. 
Beyond question, t American Bar Association adheres 
to its historic faith nha iw-aDiding, law-gov erned world in 
which force and arbitrary power, in the hands of na- 
tions or individuals, have been overcome and the orderly 


processes oO observance of 
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human rights, are supreme. The resolution adopted in 


Indianapolis was thus plainly directed to domestic policies. 


The Resolution implements its declaration of faith by 
a program of action to make it effective. The unanimous 
voice of the Assembly and the House has endorsed that 
avowal of faith and sponsored that program for action. 
Each State and local Bar Association, and each lawyer in 
his home community, ought to do all in their power to give 


support and strength to this timely course of action. 


Sustaining Members 


N this number will be found a statement of the new 
plan adopted by the Assembly and House of Delegates 
in relation to sustaining membership. That plan seeks 
to make the burden lighter for those who have so gen- 
erously contributed, and to invite a larger participation in 
the effort to make it financially possible to undertake 
important work for the Association which has heretofore 


been beyond our means. 


Our present income enables us to provide for our in- 
dispensable activities, but there are so many other im- 
portant things which we ought to do, that an increase of 
dues has been seriously considered. It has however been 
decided not to adopt that policy now, because there are 
so many of our members to whom an increase of dues 
would be a burden. There are however, men who have 
repeatedly demonstrated their willingness to make volun- 
tary contributions, so that greater service can be ren- 
dered to all the men of our profession. 

A few of the responsibilities which should be prosecuted 
on a larger scale than our present resources present, are 


the following: 


The efforts being made to render this country invulner- 
able to attack, and to give aid to those whose efforts 
greatly reduce the probability of our participation in 
armed conflict, call on us to enlarge the scope of our 


committee on National defense. 


Our efforts to improve the administration of justice 


must be continued and adequately supported. 


The work of Public Relations can not even be rightly 
begun without large expenditures of money and effort. 
An adequately financed program to let the public know 
what lawyers have done and are doing, will pay large 
dividends. 

Each of our sections and most of our committees are 
greatly increasing their usefulness. They should be 
enabled to increase it still more. 

If every lawyer to whom his profession has been kind, 
becomes a “sustaining member” we would easily be 
equipped with financial resources which would enable 


us to accomplish great results. 
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SUMMARIZED REPORTS OF SECTIONS 


Section of Legal Educa- 
tion and Admissions 
to the Bar 


bie brief summary of this year’s 
activities of the Section of Legal 


Education and Admissions to the 
Bar may give some idea of the extent 
this Sec 


of the activities for which 


tion has the responsibility 


A careful inspection of ten (10) 
petitioning Law Schools resulted in 
full approval being granted to two 
(2) and provisional approval to fiv 
have been de 


(5) others. Steps 


veloped in conjunction with th 
Association of American Law Schools 
to procure from all approved schools 
regular reports to the end that con 
formity with the standards of thi 


Association 


American Bar may be 


continuously maintained and _ p¢ 
riodic inspections made of such ap 
proved S¢ hools, as may appt ar to be 
deficient in the quality of legal edu 
cation being given under approval 

During the past year the impact 
of the draft resulted in serious depl 
tion of enrollment of all law schools 
A complete survey was made to secur¢ 
all the facts in an endeavor to work 


out some solution that will permit 


continuity of legal education during 
the emergency period and in this 
connection close liaison with the 
Selective Service Administration was 
at all times maintained. 

Advanced Legal Education, along 
the lines formulated by the Section, 
has become a permanent part of th 


Bar program of 30 states, serving real 


educational need for both the large 
cities and rural communities. Th 
Institute program is here to stay 


During the past year some of the 
Law Schools have made available to 
the advanced legal education com 
mittee, the services of outstanding 
facuity members without charge. 
Representatives have now been 
appointed in all of the states, furnish 
between the 


ing immediate contact 
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Council of the Section and the exist 
ing local agencies through which the 
must be 


activities of the Section 


promote d 
The 


between 


Committec 
Bat 


Schools and Boards of Law Examin 


on Cooperation 
Associat ions, Law 
functioned effectively and 
engaged in 
posals looking toward a standard bai 


crs has 


is now studying pro 


examination service which will do 
much to bring continuity into the 
entire program of legal education 

Considerable progress in the past 
year was made in the six (6) remain 
ing states of the nation which do not 
yet require two (2) years of college 
trainil 


ig aS a prerequisite for ad 


mission to the bar. Data has been 
gathered on existing and proposed 
apprenticeship and sponsorship Sys 
tems, in order that out of the ex 
perience of some of the states where 
this has been tried, effective recom 
mendations can be made. 


\ publication of the Section, 
“Choosing a Law School,’ met with 
enthusiastic response and a third 
printing was required. 

In all, the past year has been one 
of extreme activity and accomplish 
ment for that part of the American 
jar Association program for which 
this Section is responsible. 

W. E. STANLEY, 


Retiring Chairman 


Section of Judicial 
Administration 
Le Section of Judicial Adminis- 


tration cooperated at Indianapo- 
lis with the National Conference of 
Judicial Councils in a joint program. 
Under the particular auspices of the 
National Conference was the very 
interesting debate to a crowded house 
on the afternoon of Monday, Sep 
tember 29, between Attorney Gen- 
eral Francis Biddle and former Dean 
Pound certain 


Roscoe concerning 


features of administrative tribunals 
Ihe joint dinner on Monday eve 
ning was most successful. Judge Ed 


ward R. Finch, Chairman of the Na 


tional Conference, presided at the 
dinnet Ihe large number attend 
ing were delighted by the addresses 
ol Hon. D. L. McCarthy, President 


of the Canadian Bar Association, Sir 
sirkett, of the bar of Eng 
Hon. William L. Vande 


venter, of Springfield, Missouri 


Norman 


land, and 


Ihe program on Tuesday morning 
World Wa 


partic ular 


in the auditorium of the 


Memorial was under the 
auspices of the Section of Judicial 
\dministration Hon. Jacob M. 
President of A. B. A.,, 


The program 


Lashly, pre 


sided at this session 
was made up of four addresses: “Im 
provement of the Administration of 
Justice,” Judge 
John J. Parker of the Fourth Circuit 
“Selection of 
turance M. 
Hyde, Commissioner of the Supreme 


Achieve 


Administration 


by Senior Circuit 
Court ol ‘Appeals 
Judges,” by Judge I 
Court of Missouri; “How to 
Improvement in the 
of Justice,” by Justice George Ross 
man of the Supreme Court of Ore 
to the Jury by the 


Merrill E. 


gon; “Comment 


lrial Judge,” by Judge 
Otis. 

At the business meeting of the Sec- 
tion, Justice George Rossman of Ore- 
Vice 


Chairman for 


gon was elected 
1941-1942. Under the by-laws he will 
succeed as Chairman in 1942-1943. 


South 
Hon 


was re-elected 


Judge Van Buren Perry of 
Dakota was re-elected Secretary 
Arthur T. Vanderbilt 
to the Council. New members elected 
to the Council were Hon. Jamés P. 
Alexander, Chief Justice of the Su- 
preme Court of Texas, Hon. 
Royal A. Stone, Associate Justice, 
Supreme Court of Minnesota. At a 
the 


and 


Council meeting the work for 
coming year was mapped out. That 
work chiefly will concern the Judge- 


Jury Relation in state and federal 
courts. 
MERRILL E. Oris, 
Chairman 
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ction of Real Property, 
robate and Trust Law 


THI Section ol Real Property, 


Probate and ‘T1 Law at the 


nual convention adhered to its 


ram as published in the program 
he sixty-fourth annual meeting 
[he sessions were ll attended, 


hye 


i1udience being t argest which 


Section has had up to this time 


€ papers presented were of unl 


ily high quality. The discussions 


ich followed indicated broad in 


| ) 


st in the subject the program 


entire program ot the Section 
confined to prol ems contront 


nt hour The 


ieetings was 


lawyers in the p! 


eral theme of th 


effect of the present war economy 
yn law. Carrying out this theme, 
cussions ranged from the disloca 


ns caused by the drafting of the 


untry’s man power, through the 
oblems created by priorities and 
vernment price control, to those 
rward-looking problems, such a 


iflation, which will confront th 
acticing lawyer duri the coming 
onths. ‘The Section so fortunate 
to have various aspects of its pro 
ram presented by ich eminent 
vakers as the Und Secretary ol 
Var, Judge Robert Patterson; Hon 
Hatton W. Sumners, G 
lershey, Director of Selective Serv 

Abner Ferguson, Federal Hous 
ng Administrator; Leon H. Key 


serling, Deputy Ad: 


Lewis B 


inistrator and 


General Counsel of United States 
Housing Authority Harold Lee, 
General Counsel the Federal 
Home Loan Bank Board Other 
awyers of national itation con 
tributed. 

Probably the highest spot of a 
splendid program as the annual 


of the Section which was 
iddressed by the Ui 
War and by Judge Su 


audience of 


linner 
Secretary ol 
ners An 
several hundred was 
electrified by their important and 
sincere messages. 


The interest of the merubers of 


the Section in the papers presented 
it the Section meet s and at meet 
ings of its three ons of Real 
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REPORTS OF SECTIONS 


Property, Probate and ‘Trust Law has 


1 
resulted in so many requests fon 


copies that the Section will have to 
consider the possibility of distribut 
ing some of them even prior to the 
publication ol its proceedings 

By action of the Section the House 
of Delegates was requested to refer 
to the National Conference of Com 


missioners on Uniform State Laws 


three of the papers presented with 
the recommendation that the Con 
ference be requested to consider the 
lesirability of 


( preparing drafts of 
uniform laws to embody the sugges 
tions contained in the papers. All 
three were prepared by members of 
the Section’s Committee on Changes 
in Substantive Real Property Prin 
ciples. ‘They are: 

“Perpetuity, Rule against Per 
petuity, Codification of Both’ by 
William F. Bruell of South Dakota; 

“Desirability of Statutory Recog 
nition of the Doctrine of Cy-pres 
in Construing Charitable Trusts 
by Henry Upson Sims of Alabama 
and George E. Beers of Connecti 
cut; 

“Abolishing Possibilities of Re 
verter after Lapse of Time” by 
Judge Charles E. Clark, of Con 
necticut. 


Harotp L. REEVE, 


Chatrman 


Section of Insurance Law 


| pee impact of the war on insur- 
ance was highlighted from several 
different angles at the sessions of the 
The “Ef- 


fect of Freezing Foreign Funds on 


Section on Insurance Law. 


Insurance Companies” was the for- 
mal title of an address delivered by 
Edward H. Foley, Jr., General Coun- 


el to the 


Treasury Department at 
In fact Mr. 


Foley confined himself to an exposi- 


the first general session. 


tion of general background explain- 
ing that he had found the subject 
so involved that the Treasury De- 
partment had decided to call in com- 
pany representatives for joint discus 
sion before answering the many legal 
questions which have arisen. Mem- 


bers of the Section will receive copies 


of these answers when they are issued 

What happens to insurance under 
a “shooting war” on the other hand 
was lucidly portrayed at the second 
general session by John G. Foster, 
member of the Inner Temple, Lon 


don, and presently Legal Adviser 
to the British Embassy at Washing 
ton, D. C. Speaking on “British In 
surance and Wartime Economy," M1 
Foster covered both the activities of 
the private carriers and the various 
governmental schemes devised to 
meet the extraordinary losses attrib 
shells, and tor 


utable to bombs, 


pedoc s. 

“Insurance Activities of the United 
States 
explained by Byram K. Ogden, Di 


Maritime Commission” was 
rector, Division of Insurance of the 
U. S. Maritime 
the Round Table on Maritime and 


Commission before 


Maritime Insurance Law, 
“Life War 


lems’” were being presented to the 


Inland 


while Insurance Prob 
Life Insurance Law Round Table by 
W. Colquitt Atlanta, 


Georgia, and just a short time after 


Carter of 


those present at the Fire Insuranc 
Law Round Table had listened to 
Frank L. Erion, of Chicago, discuss 
“Law Adjustment Problems Incident 
to War and Defense Measures.” Stil] 
another aspect of the defense situa 
Major Allen 


Texas, who ad 


tion was covered by 
Wight, of Dallas, 
dressed the Fidelity and Surety In 
surance Law Round Table groups on 
“Federal Assignment of Claims Act 
of 1940.” 

Despite this understandable em 
phasis on war subjects, lively discus 
sions on current insurance law topics 
continued as in former years to ox 
cupy much of the time in the ten 
Round Table groups. Typical of th 
papers read was “Changes in Stand- 
ard Provisions of Automobile Liabil 
ity Policy” by Harry W. Raymond, 
of Chicago, which helped to attract 
an overflow audience at the Automo 
bile Insurance Law Round Table. 
The changes in question will be in- 
corporated in this year’s pocket part 
supplement to Insurance Policy An- 
notations, Vol. I, which is a bound 
volume possessed by every Section 
standard 


member annotating the 


“J 
x 





automobile policy as well as t 

standard fire policy line by line 
Some twenty other papers ol nilat 
practical and current interest wei 
delivered and debated and will ay 


pear in the Section’s proceedings for 
the year 


HOWARD SPEN( 


Section of 


Commercial Law 


HE Section of Commercial La 
| pwr an outstanding meeting at 
Indianapolis, and presented the most 
extensive program which has been 
prepared for any annual eeting 


since the Section was organized thre 


years ago 1 he SCSSLOTIS ext nded 
over a day and a half and the two 
most significant events were the jou 


meeting with the Sections on Mu 


nicipal Law, and ‘Taxation, on th 
subject of Sales and Use Taxes, and 
the very important Open forum on 
H.R.4394, the new Bank: tcy Ad 
ministration Bill, which was intro 
duced in Congress last sprit 
At the mid-winter meeti f tl 

House of Delegates, this Section was 
authorized to request that Congress 
Bill until it 


} 1 Baal 


could be publicized and fu studicd 


delay action on this 


by the lawyers, referees, and judges 
throughout the country. Carryin 
out this mandate, the Section secu 

extensive publicity in tl AMERICA) 


Bar ASSOCIATION JOURNAL and othe 


legal publications, provided wi 
nesses who testified before tl Bank 
ruptcy Sub-Committee of 1 Hous 
conferred with Congressional lead 
on this important measur ind when 
the Sub-Committee repo the Bi 


back to the full Judiciary Cor 


without recommendation, tl S 
tion was successful in obtaining pos 
ponement of further action unt 
after the annual meeti of 


Association 

Our Tuesday afternoon § sessior 
was devoted entirely to a discussio1 
of the Bill. Hon. Francis M. Shea 
and Mr. Charles A 


man and Director, respectively, of 


REPORTS OF 


the Attorney General's Committee on 
Bankruptcy Administration, Hon 
Henry P. Chandlei 


\dmuinistrative Ofhce of the United 


Director of the 


States 
Wham 


\ssociation, variou 


Courts Hon Benjamin 


President of the Illinois Ban 
federal judges 


chairmen ot bankruptcy commit 


tees ot the state bar association: 
Referees in Bankruptcy and leading 


spoke 


Various Provisions 


iwyers in this field both for 
ind against the 
t this Bill. At the conclusion of the 


eting, a resolution was passed 
hich was subseque ntly approved by 
tiv House ol ey legates, that th 
\ rican Bar Association should op 
pose the passage ol this Bill in its 
resent form and that the Section of 
Commercial Law should continue to 
ork with the propel authorities to 


iweest Various amendments to this 


) Any such amendments will be 
vorted back to th House of Del 
tes at its mid-winter meeting next 

March 


[he joint session on Sales and 1 
laxes brought leading authorities on 
1S subject from the it lds ol laxa 
Business 


Lay It was a distinguished mecting 


ym, and Municipal, and 


vaably conducted by Robert A. B 
Cook of Boston The discussion late: 
Randolph Paul of New York City 
Prolessor Robert ¢ Brown olf Bloon 
ngton, Indiana, and Richard Capel 


Beckett of Chicago, were suppl 


outstanding practiuioners 
taxation field, and a= very 
ynprehensive treatise on Sales and 
Use Taxes was pres nted by Henry 
Johnson of the Boston Bai 

At the | lesaay 


endid papers wert 


norning sesslol 
presented o1 
Conditional Sales 
Negotiable 


Corporate Reorganizations, and Stat 


subjects of 


Contracts Instruments 


( irt Receiverships 


During the business session of the 
Section, the John M. Ni 
ius, Jr., Chairman; W 
Miller, Vice Chairman; ]. Ken 


} 
il 
I 


othcers 


Lesli 


Bartlett, Jr., Secretary, were re-elected 


the ensuing year, and Benjamin 
Wham of Chicago, John Gerdes of 
New York, and Raymond G. Young 


Omaha, were elected to th 


Council 


AMERICAN [| 


SECTIONS 


All of the papers p nted at t 
APIOUS SESSIONS, aS \ isa tull } 
port of the genera cussion 
Sales and Use Tax ind the Bay 
ruptcy Administration Bill, will 
included in the booklet of the S 
tion, which will sho be dist 
uted to all of its memb 

JOHN M. NieHat 


Section of Taxation 
apr STING the ating Capa 


ity of an Indianapolis hotel, d 


Section ol Taxation put ina full da 


cliscussing several Col | pro 
pOsa ‘ lo. amending i ial la 
Statutes. Section members also spen 
one afternoon In joint mund table 
with the Sections of Co roial Lay 
ind of Real Propert ’roba in 
rust Law on sales and taxes and 
a second afternoon Wi at Miu 
nicipal Law Section at the Rea 
Property Section at a round tabl 


on real property {ax 
Lunching . jointly wit the Mu 


nicipal Law Section and t Rea 


Property Section, the S 101 en 
bers heard the United Stat l reas 
irys Assistant Secreta John | 
Sullivan discuss th ( rdination 
ol federal, state and local taxes \t 
its morning session on Sept ber 30 


the Section interrupted its | 
debates to hear Mr. Randolph |] 


Paul discuss SOTTIC I sup! 
Court's recent “chat rf 

The section m un ipproves 
twelve recommend LO! Or icgvisia 
LIV¢ changes hes l subse 
juently all approved Hou 
of Delegates. “They will bi resel 
to the appropriate « if a 
agencies of th Co s whe 
discussions on the 1 ; < Dill Start 

Heretofore the S ions work in 
Stal and local ta ion has been 
undertaken by oO! Oo nittec Ol 
state taxation and o yn local taxa 
tion his impractical arrangement 
will be replaced by five new com 
nittees These are co ittees O1 
1) State and Local Property Taxes 


2) State and Local Income Taxes 
}) State and Local Death and Gift 


Taxes; t) State and Local Sales 


* 
x 
_ 
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REPORTS OF SECTIONS 


{ la ») S ind Local Four members of the council were (Association, Sir Norman sirkett 
chi ind M ous ‘Tay elected to fill vacancies, and James K.C., a leader of the English Bar and 
1 rder that tl 0 member I. Finlen, Esq., of Butte, Montana Honorable William L. Vandeventer 
Section ha ica O yYCcal was elected as chairman of the Se« noted orator and raconteut 
know mol i othe ion. J. V. Norman was re-elected luesday morning, Honorable John 
Section det publisl e-chairman, and Peter QO. Nyc J. Parker, Presiding Justice of the 
wraphical 1 ill men t Washington, was re-clected sec Fourth Circuit Court of App al 

of the Sectio anual retary brought before the Section in a mem 
Phi that thi ALVIN RICHARD orable address, the outstanding prog 

) 7h Chairman ress which has been made toward 
vachins ( M1allo bringing into accord the procedure 
1 1s OW! in the state and Federal courts with 


| National Conference of particular consideration to the new 


Federal rules. Unusual appreciation 


Judicial Councils has bee rh ¢ Xpre ssed by all members of 


the great accomplishment wrought 


Section of Mineral Law A hairman of the National Con. by the Special Committee of which 
I 


HE Section of M Law col erence of Judicial Councils Judge Parker is Chairman 
je icted meet nday alte) l comply with the request ol the ‘Selection of Judges a subject ol 
mn and thro day Tu Editor-in-Chief of the AMERICAN Bax the utmost importance, was present 
Sept Dey } ‘i th ASSOCIATION Jou RNAI to submit a cd in a memorable address by Hon 
wla eu i] Oa ort summary ol proceeding of the orable Laurance M. Hyde, Commi 
ras col 1 etings held in conjunction with ioner of the Missouri Supreme 
discu id Section of Judicial Administra Court, with particular reference not 
Borden 4 ) rhat on of the American Bar Association only to the plan adopted in Cali 
ibama ) Section Ihe underlying objective of these fornia, but to the success in adoptiny 
n ofthe Fan lard Act Sections 1s. th improvement in the the plan in Missouri which is based 
1Q58 a \ ( Mir bal vdn inistration ot pustice Ob mou ly On the plan adopted by the American 
lustr in immediate step were the bill Bar Association 
IV] by-la ral Se nding at the Congress submitted The important subject of “Com 
mn ! il the majority and minority of the ments to the Jury by Trial Judge 
of the Sectio the reti \ttorney General's Committee on was considered in an excellent ad 
chairman ber of \dministrative Agencies. ‘The work dress by United States Judge Merrill 
coun ncil of { these Sections is submitted for E. Ous, of Kansas City, Missouri 
Section ha rus] lation upon service rendered to This subject becomes of unusual i 
oved tl me! he members of the Bar. To thisend, terest because of the attempt 
On Tuesda wel Attorney General of the United cently made to interfere in this re 
d and States, the Honorable Francis Biddle gard with the due administration o 
olved Mi 1 Dr. Roscoe Pound, Dean Emeri pUStICE The session was con | 
H rbert ] ar \ rk ol the Law School ot Harvard by Judge Georg Rossman Oo! t} 
ipel Court iversity, explained in noteworthy Supreme Court of Oregon, in at 
) ions ul Coa iddresses the provisions of the pend dress which will long be remen 
Act of 1937 \i ond |] legislation based upon the ad bered, entitled ““How to Achieve I 
Chaffets rea R rable and thorough-going report provement in the Administration of 
ition of 1 ( D) the Attorney General's Commit Justice 
War |) Vi Pri { Ihe American Bar Association The attendance at all of tl 
Phila phi Au furnish to the readers of the sions was outstanding. They 
hority of ( » | \MERICAN BAR ASSOCIATION JOURNAL of the Association note with parti 
Prices at Destinat i copy of these addresses. The at- lar appreciation the large number « 
The afternoo iS 4 ndance at the meeting was ove! the Judiciary who are contributing 
oted to prob industr ling and more than justified service to the improvement of t 
\ paper was 1 id ndet i! inselfish service rendered to the administration ot justice Io! 
Secretary of | mbers of the Bar by the Attorney they, on account of their daily e 
Wirtz, and fo G General and Dean Pound perience, have opportur 
nor of Oklal ( On Monday evening, some 600 servation and the power to ake 
Phillips, 1 tbers of these Sections gathered them peculiarly fitted 
intages of Sta ( Oo { to hear addresses bv D. L. McCarthy Epwarp R. FINcH 
Petroleum Ir kK .( President of the Canadian Ba ( 
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HOUSE OF DELEGATES MEETING, INDIANAPOLIS 


FIRST SESSION 


House 


of Delegates was devoted in large part 


The opening session of thre 


to the consideration and adoption of 
numerous proposed amendments to 
the Constitution and By-Laws of t/ 
Association the Rules of P 
cedure of the House. A proposal t 


increase the annual dues of members 


and 


was rejected. Association finance 
and sustaining memberships received 
consideration, and the incorporation 
of the proposed {merican Bar Asso 
ciation Endowment was authorized 
The Assoctation’s program for 

proving the administration of tustic 
assured the 
tinued support. The Committee on 


National Defense gave an interesting 


was Association’s cor 


and notable report. A recommenda 


tion by the Committee on Jurispru 
ipprove | 


dence and Law Reform was 
by the House. 


HE first session of the House of 

Delegates, as a part of the Sixty 
Fourth Annual Meeting of the Asso 
ciation, was called to order by Presi 
dent Jacob M. Lashly, in the com 
modious Assembly Room of the Clay 
pool Hotel, in Indianapolis, on Mon- 
After 


Preside nt 


day afternoon, September 29 
the delegates, 


the 


greeting 
Lashly 
Thomas B. Gay of Virginia, Chair 


turned gavel over to 


man of the House of Delegates 


Roll Call 
Roll call showed a larg« 


resentative attendance 


and rep 
Those mem 
bers of the House who attended the 


sessions were: 


ALABAMA Martin 
William Logan 
ARIZONA Byrne, Theron ] 
Craig, Jubal Earls 
ARKANSAS Arnold, William H 
Dobvns, A. W 
CALIFORNIA teardsley, Charles A 
Brenner, James 


Crump, Guy Richards 
Warren, Earl 
Williams, Ernest S 
Wright, Lovd 
slount, G. Dexter 
Denious, Wilbur I 
Wallbank, Stanle 
Woods, James A 


COLORADO 
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CONNECTICUT 


DELAWARI 


DISTRICT OI] 
COLUMBIA 


FLORIDA 
GEORGIA 


IDAHO 


IL.LINOIS 


INDIANA 


IOWA 


KANSAS 


KENTUCKY 
LOUISIANA 


MAINE 


MARYLAND 


MASSACHUSETTS 


MICHIGAN 


MINNESOTA 


MISSISSIPPI 


Berry MISSOURI 


Jose ph F 


Lyman, Charles M 


Morford, James R 
Poole, William 


Bastian, Walier M 
Chandler, Henry P 
Hannah, Paul } 


Morris, George M MONTANA 
Quinn, Henry I 
Sutton, Loyd H. NEBRASKA 
Vallance 
William Roy NEVADA 
Vance, John 
Fowler, Cody 
Powell, Arthur Gray = NeW HAMPSHIRI 


Slaton, John M 
rye, John L., Jr 


NEW JERSEY 
Haga, Oliver O 


Thomas, Clarence W 


Gregory, Tappan 
Hale, William B 
Harno, Albert ] 
Heyl, Clarence W 
Niehaus, John M., Jr 
Reeve, Harold L. 
Stephens, R. Allan 
rolman, Edgar B 
rrimble, Cairo A 


NEW MEXICO 


NEW YORK 


Bredell, Harold H 
O'Byrne, Roscoe C 
Robinson, James ] 
Wilde, Carl 


Guthrie, Thomas J 
Miller, Frederic M 


Stipp, Harley H NORTH DAKOTA 
rhompson, Burt ] 

OHIO 
Faulconer, Albert 


Stanley, W. F 
Drake, Frank M 


Dunbar, 


Charles E., Jr. OKLAHOMA 


Haskell, Frank H 
Robinson, Clement I 


Fisher, Samuel ] OREGON 
Markell, Charles 


Mason, E. Paul 


Avery, Nathan P PENNSYLVANIA 
Grinnell, Frank 
O'Connell, Joseph I 


Welch, Joseph N 


Fssery, Carl \ 
Gillespie, Glenn (¢ 
Hull, Oscar ¢ 
Planck, Joseph “ 


Stone, Ferris D PUERTO RICO 


Burns, John A RHODE ISLAND 
Mitchell, Morris B 
Youngquist, 


G. Aaron 


NORTH CAROLINA 


Anderson, Roscoc 
Barker, John 7 
Foul S Ronald | 
Fry, W. Wallace 
Hyde, Laurance M 
Lashly, Jacob M 
McDonald 
Thomas I 


Jameson, W. | 


Frederick S$ 
Mothersead 


Berry, 
James G 


Charles A 


Summerfield 


Cantwell 


Lester D 
Snow, Conrad | 
Wyman, Louis I 


( rev. Robert 


Ford, L. Stanley 
Smith, 

Svivester, (¢ Jr 
Vanderbilt, Arthur J 
Reese, George I 
Bates, Harry Cole 
Bond, George H 
Chanler, William (¢ 
Clark, John Kirkland 


William I 
Howard (¢ 
Charles H 
Philip J 


Ransom 
spencer, 
Strong 

W ickser 


Hutchins, Fred § 
Shepherd Harold 
Smith, Willis 


Bronson, Harrison A 


Barkdull, Howard I 
Davenport, Leroy B 
Fredriks, Gerritt, ] 
Racine, Charles W. 


Seasongood, Murray 


Cantrell, John H 
Duvall, Felix (¢ 
Keaton, James R 
Richards, Alvin 
Lewis, Arthur H 
Maguire, Robert I 
Teiser, Sidney 
Gernerd, Frederick B 


Henderson, 


Joseph WwW. 
Knight, Harry § 
Mason, 

William Clarke 
Milholland James 
Myers, Bernard ] 
Soldevila, Ismael 
Hart, Henry ( 
Wheeler 


Chauncey E 


SOUTH CAROLINA Buist, George I 
Lipscomb, Hubert $ Cain, Pinckney I 
Welch, W. S Moore, B. Allston 
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HOUSE OF DELEGATES MEETING 


10TH DAKOTA Bruell, William fF 


Voorhees, John H 
Willy, Roy F 
E.N NESSEI Armstrong, Walter P 
Lo Mitchell 
EXAS I ther, Harry P 
Rouer, Rhinehart |! 
Shepherd, 
James aie Jr 
S ns, David A 
Storey, R. G 
Chompson, Will ¢ 
1AH | Robert I 
M er, Burton W 
ERMON|I!I I Osmer ( 
Moulton, Sherman R 
IRGINIA ( pbell, Stuart B 
Gay, Thomas B 
Gibs George D 
Powell, Lewis F., ]1 
VASHINGTON Hamblen 
Laurence R 
Helsell, Frank P 
Metzler, Hugo 
VEST VIRGINIA H ond, Frank (¢ 
Jack 1, Thomas B 
WISCONSIN On ch, Otto A 
a) le Charles B 
R Carl B 
WYOMING Kinsley, H. Glenn 
Wilson, William O 
!ERRITORIAI Lockwood, L. Dean 
GROUP Philippine Islands 
The House got down to its busi 
ness quickly. Chau in Morris B 
Mitchell, of Minnesota, gave the re 
port of the Committee on Creden 
tials, as to delegates of state and local 
bar associations certified to the Hous« 
ince the mid-winter meeting. The 
ecord of the mid-year proceedings 
of the House was formally approved 


Buist. of South ( 
ina, called attention to the death of 
Judge Alva M. Lumpkin, State Dek 


George I aro 


gate from South Carolina, who had 
died within a few days after his 
appointment to tl Senate of the 
United States. Sylvester C. Smith. 


Jr., of New Jersey, noted the passing 
Miller, State 


ho was killed 


also of Judge Jesse A 


Delegate from Iowa, w 


in a motor accident last summer. The 
appointment of committees to pr 
and present memorials was 


pare 

authorized by the Hous 

Reports as to Association Finances 
Treasurer John H. Voorhees, of 

South Dakota, in gi 

referred first to 


ng his report, 
change in the 


plan of budgeting expenditures by 


Sections and committees so as to co 
incide with the Association year, 
which runs from tl 1djournment of 
DECEMBER, 194] VoL. 27 


each annual meeting rather than the 
fiscal year which applies to other 
\ssociation expenditures. For the 
fiscal year (ended June 30, 1941) he 
reported $219,852.68 as total receipts 


from annual dues, $12,217 


.50 as re 
ceipts from sustaining membership 
dues, and a total so-called direct in 
come of $286,418.55 from all sources, 
which includes Section dues for Sec 
tion purposes. The expenditures ap 
proved to September 23 amounted to 
$266,902.15, which left an amount of 
$19,516.20 as a balance subject to 
various further readjustments inci 
dent to the transition to the new 
committees 


the 


budgeting for 
The 


independent auditors as to the Asso 


plan of 
and Sections. report of 
ciation’s finances will be found in the 
1941 Annual Report volume. 

rreasurer Voorhees reported that 
the Association membership as of 
July 1, 1939 was 31,880; as of July 1, 
1940, 31,626; and as of July I, 1941, 
50,854. 

After the report had been received, 
Chairman Carl B. Rix of the Bud 
get Committee reported “a balanced 
budget” for the past year, and noted 
for the 
fiscal year ended June 30, 1941, was 
about $6800. Under the new plan, 


that the so-called “profit” 


whereby expenditures by Sections 
and committees are brought forward 
to the end of the Association year, 
further deductions to date for unex 
pended appropriations had brought 
this down to $3872.45, with possibil 
Rix 


un- 


Chairman 
$24,000 of 


anticipated emergency expenditures 


ity of going lower. 
adverted to some 
for national defense and other pur- 
and to the problems thereby 
“We 
spending money,” he said, “unless 
know that we The 
budget could not have been balanced 
without the aid of $12,000 from the 
sustaining memberships. Mr. Bark 
dull and his committee are entitled 
credit. 


poses 
t , 


created. are restricted from 


we have it. 


to a tremendous amount of 
Fortunately, we have come through 
these years with no impairment of 
surplus.” 

active 


Rix asked the 


help of every member of the House 


Chairman 


and the Association in obtaining new 


members for the Association, to take 
the place of those who at present are 
dropping out for reasons which re 
flect no waning of interest. The re 
of Treasurer Voorhees and 
Rix 


plause, in appreciation of hard work 


ports 


Chairman evoked hearty ap 


done by them and their associates 


Secretary Knight Reports for Board 
of Governors 

Secretary Harry S. Knight gave a 
supplemental report by the Board of 
Governors as to matters acted upon 
by the Board since the last meeting 
of the House. Among other things, 
he said, 

“At the May meeting, a special 
on Advancement and 
of National Defense 
was created. Judge Thomas D 
Thacher of New York City accepted 
In June the com- 


Committee 
Coordination 


its chairmanship. 
mittee made an analysis of the Hobbs 
Alien Deportation Bill, and submit- 
ted its analysis, together with the 
recommendation that the legislation 
the full 
the legal profession. By mail vote, 
the Board of Governors, 
tain slight changes, approved the 
the Thacher 


should receive support of 


with cet 
recommendation of 
Committec 

“In August, the Board of Gover 
nors had called to its attention that 
Judge Thacher’s 
created for the purpose not only of 


committee was 
sponsoring federal legislation which 
the committee considered to be for 
the public good, but that it was also 
the duty of the committee to oppose 
federal legislation which the com- 
mittee considered inimical to the 
public interest. 

“The letter calling this to the at- 
tention of the President was mailed 
to the several members of the Board, 
each of whom gave his opinion in 
detail as to whether this Committee 
on Advancement and Coordination 
of National Defense should act both 
to oppose federal legislation which 
was considered inimical to the public 
interest, and to support that which 
was considered beneficial; in short, 
whether the committee should act as 
a brake as well as a dynamo on so 
No 


upon this 


legislation. vote 


Board 


called defense 


was taken by the 
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proposal. All of the opin 
ions crystallized in letters 
from members were 
turned over to the Thach 
The Board 


in session at Indianapolis 


er committee. 


determined that the scope 
of the committee was not 


to be enlarged.” 


Letter from Former 


Chief Justice Hughes 


Secretary Knight also 
Chiet 


Justice Charles Evans 


said that former 


Hughes, also a_ former 
president of the Associa 
tion, had, in reply to a let 
ter written to him by Pres 
ident Lashly upon the re 
tirement of the Chief Jus 
tice, referred with interest 
to the part he has taken in 
the American Bar Associa 
tion, and said that he 
leaves with the Association 
his hopes that the Asso 
ciation may exert a con 
stantly widening influence 
in promoting the high ideals of ou 
profession. 

Secretary Knight also brought it 
to the attention of the House that the 
Section of Commercial Law, in put 
suance of the authority given to it, 
appeared, through its chairman, bé 
fore the Committee of the House of 
Representatives with regard to the 
Bankruptcy Administration Bill, 
H. R. 4394, which provide s for certain 
changes in the bankruptcy act, in 
some instances for centralized con 
trol, and would change the compen 
sation of referees in bankruptcy, de 
April 


issue of the JouRNAL. The chairman 


tails of which appeared in the 


of the Section requested that a fur- 
ther opportunity for study of the 
problems should be given to the ban 
and to business men and suggested 
that the matter be not hastened. The 


bill is still under consideration 


Report of Cooperation with the FBI 


further made _ that 


Report was 
“During the past year th 


y o 
aki ssagt 


of the work and operation of the 
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GUY RICHARDS CRUMP 


Chairman, House of Delegates 


\ssociation was carried on by the 
members of the Board of Governors 
and officers to eighty-five law schools 
throughout the country,” also that 
“the Board of Governors, at the re¢ 
quest of the Federal Bureau of In 
vestigation, with the assistance of 
the Committee on National Defense, 
has cooperated with and is cooperat 
ing with the FBI in different parts 
of the country in investigating subvert 
sive activities.” 

Editor-in-Chiel 
Major 


the Board of Governors, was cited as 


The report of the 


of the 


JOURNAL, Tolman, to 


showing that the JoURNAL advertis 


ing is now at its highest for all time, 


and 


is still on the increase 

Ihe report of the Board asked at 
tention to the fact that in 1941 mail 
Delegates, 


= 


only about 40 per cent of the eligible 


ballot elections of State 


members of the Association sent in 
their ballots In 194] 


few contests for the office of State 


there were 
Delegate, so that only one name ap 
peared on the ballot in most of the 


states. It was suggested that mem- 


AMERICAN BAR 


bers of the House inter 
themselves in bringi 
about the 
under th 


\ssociation’s democrat 


larger vote 


electoral system 

Other matters report 
on by the Board of Go 
ernors were stated to bi 
reserved until the sam 
came up for action by th 
House he report giver 


by the Secretary was ap 


proved and adopted bi 


the House 


Report and Action on 
Amendments of Constitu- 
tion and By-Laws 
Chairman Chauncey B 
Wheeler, of Rhode Island 


reported for the Commit 


tee on Rules and Calen 
dar, of which the other 
members were Messrs 
Armstrong, of Tennessee 
Bond of New York, 


Crump of California and 
Morris, of the 


Columbia. The text of the 


District of 


filed amendments was be 


Advance Pro 


fore the House in the 


gram pamphlet as well as in the 
JOURNAL. The committee had held 
hearings, to which the proponents of 
amendments were invited. Most of 


the amendments were minor and 


formal in character, to meet and pro 


| 
vide for situations developed under 
the Association’s Constitution and 
By-Laws as adopted in Boston in 
1936. With respect to each of the 


proposed amendments, Chairman 


Gay directed, and the Secretary made, 


the appropriate notations to show 
due and timely publication and no- 
tice, the presence of more than the 
required number of delegates, and 


a vote according to the requirement. 

The first amendment was designed 
to save expense in the printing of 
nominations for State Delegate. It 


was filed at the suggestion of the 


Board of Elections, headed by Judge 
Edward T. Fairchild, of the Supreme 
Court of Wisconsin. As recommended 


by the Committee on Rules and 


Calendar (with a slight change in 


verbiage from that filed and pub 


ASSOCIATION JOURNAI 


polling of a 
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titu 
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the proposa is that Article keep the House of Delegates a live, 


} 
snes 


Section 5, of the Constitution be active body. On the other hand, the 


second reasons for this provision are not 
applicable when a vacancy occurs by 


Ows resignation or death.” 


Text of the Amendment as Adopted 


lo accomplish these purposes, the 
cr n 


BAR ASSOCIATION J] committee recommended that the 


d by substituti erefor Ut filed amendment, with its text slight 


lowing senten¢ ly changed for clarity, be adopted, so 
Che Board of Ele: thereupor that the provisions in Article V, 


Section _ 5, beginning at line 51, 


should read as follows 


ym ‘ the next If a State Delegate shall fail to register 
ie of the \M I \ CIATIE in attendance at any annual meeting of 
JOURNAI the Association by twelve o'clock noon on 


The above ar , iS uNnan he opening day thereof, the office of such 
4 ' State Delegate shall be deemed to be 

ously adopt ad by tl House sub 
i cant; and thereupon the members of 


to concurren \ssembly e Association present at the meeting 


ich later adopted amendment from his state (or the territorial group) 
ll convene and elect a successor to 
serve until the vacancy shall be filled by 


Vacancies in the Office of State omination and election as hereinabove 


Delegate provided. In case there shall exist any va 

. cancy in the office of State Delegate 

Ph second a I reported caused otherwise than by failure of the 
1 by Chan in V er also in State Delegate to register at any annual 
Ives amend : vor? V. Se meeting as aforesaid, the President of the 
\ssociation, the member of the Board of 

n 9 of the Con is to Governors from the judicial circuit and 
ling of vacanci the office of the remaining members of the House of 


then Delegates from the state in which the 
otherwis 


State De legate ov a 
vacancy exists, shall elect in such mannet 


} uth 7 tat eleo ‘ 
ian by the failur 5 Delegat is shall be determined by the Chairman 
to registel in at lan at the of the House of Delegates a successor to 
’ ’ al ee serve until the vacancy shall be filled by 
nnual meetu [ r the existing 
: ; nomination and election as hereinabove 
provisions, if las pened that provided, and said Chairman, immedi 
here a State D has failed to itely upon learning of any such vacancy 
sister on th : —— hall be charged with the duty of carrying 
provision into effect In any case 
nnuat meet rs in at hen a vacancy shall have been filled by 
ndance from his hav fail nomination and election as aforesaid, the 
‘ +} ] ominated and elected successor shall 
o elect a success e resul 
: ; erve for the unexpired term 
that under tl machinery 
it is not possible t t a successor Questions as to Application of the 
until some date a ximately sixty Amendment 
lays betore the ne lal meeting When the adoption of the amend- 
his means that ite is not ment had been moved, John Kirk- 
represented at 5 ung meet land Clark, of New York, asked that 
s lh t fr) } 
ng of the Sta ites action be laid over until all mem- 
nomination Of OI bers of the House could have before 
The Rules a ( ndar Co them, and could study, the textual 
ittee report We feel that changes from the filed form. The 
he existing pro s of the Cor otion to defer was lost, on a rising 
stitution to the « it in case « ote of the House. 
failure to regis in! il mee Mr. Frederic Miller, of lowa, asked, 
ng, the memb ince fro as to the proposed amendment, 
he state in q mn may select a Is it the opinion of the committee 
that it would be i tly dor 
SsuCCeSSOI 4 Wi { would e impertec ly i ut a 
; = delegate failed to register and a delegate 
) ' } i , ‘ Le 
nat this pty ss HOU HOt DU from that state failed to fill the vacancy 
hanged becaus t its pressure ould that be a vacancy caused other 
upon state d - eter the se tl an by failure to register? It seems 
, to me that such a vacancy should be 
innual meetings, a thus helps to filled in the manner specif.ed here 
DECEMBER, 194] 27 


Chairman Wheeler responded that 
his own view, and probably that of 
the committee was that, 


in that particular case, the vacancy could 
not be filled by the method which we 
have suggested; and the reason for that 
is that we feel that the present constitu 
tional provisions with respect to filling of 
vacancies and the penalty that ensues 
from failing to fill when a _ delegate 
does not attend the annual meeting are 
proper; they are hard, but probably on 
the whole for the best interest of this 
Association and the House of Delegates 
The amendment was then adopted 
by the House, in the form recom 
mended by the Committee. ‘The 
Assembly later adopted the same 


wording. 


Vacancies in Elective Membership of 
the Board of Governors 


Chairman Wheeler next reported 
as to the filed amendment of Article 
VI, Section | of the Constitution, 
which relates to the filling of vacan 
cies in the office of an elective mem 
ber of the Board of Governors. The 
present provision was stated to be 
that if the office of an elective 
member of the Board of Governors 
shall become vacant, such vacancy 
can be filled only after nomination 
by the State Delegates, or by nominat 
ing petition, and election by the 
House of Delegates on the first day 
of its annual meeting. If the vacancy 
occurs before a nominating meeting 
of the State Delegates, the vacancy 
cannot be filled until the succeeding 
annual meeting. If the vacancy 
occurs after a nominating meeting of 
the State Delegates, the vacancy can 
be filled only at the second succeed 
ing annual meeting, or possibly at 
the annual meeting following th 
creation of the vacancy, upon nomi 
nations made by petition as provided 
in Section 2 of Article VIII. 

The committee felt that this situa 
tion should be corrected so as to 
filling of the 


permit a prompt 


vacancy for a temporary period 


Test of the Amendment as Adopted 


Accordingly, the committee recom 
Article VI, Section | 
of the Constitution be amended by 


mended that 


striking out, in lines 8 to 11 thereof, 
the sentence reading, 


If the office of an elective member of 
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the Board of Governors shall become va 
shall be filled for the 


unexpired term, by election as herein 


cant, such office 


provided. 


and inserting in lieu thereof thi 
following 
If the office of 
the Board of 
vacant, such office shall be 
unexpired term, by 
provided, and until such election shall 
be held shall 
qualified, such vacancy shall be filled by a 
person chosen by the President of the As 
rs of the Hous« 


circuit in 


an elective member o 
shall become 
filled for the 
herein 


Governors 
election, as 


and a successor have been 


sociation and the membe 
of Delegates from the judicial 
which the vacancy exists, in such manne) 
as shall be determined by the Chairman 
of the House of Delegates. Said Chait 
man, immediately upon learning of the 
existence of any such shall be 
charged with the duty of carrying this 
provision into effect. 


vacancy, 


Debate as to the Committee’s 
Proposal 
Wheeler 
adoption of the foregoing, which was 


Chairman moved the 
the wording of the amendent as filed. 
John T. Barker, of Missouri, asked 
questions as to who would initiat 
the filling of a vacancy. Chairman 
Wheeler replied that, 

“The language is that the President 
of the Association and the members 
of the House of Delegates from the 
judicial circuit in which the vacancy 
shall choose the 


exists successor, 


temporarily, in such manner as 
should be determined by the Chait 
man of the House, and that the Chair 
man of the House is directed and 
charged with the duty of carrying the 
provision into effect.” 


Mr. Barker: 


a vacancy, and there are five states 


“Let us say there is 


They might have in the big states 
They 


are to select one man under supe! 


fifteen or twenty members 
vision of the Chairman of the Hous 
What does that 


Mr. Wheeler: “That means to me 


mean?” 


that the President and those persons 
who are mentioned as members from 
this judicial circuit will get together 
and in some fashion hold a meeting 
They could do it by a meeting and 
successor 


elect a temporarily; | 


suppose in case there were only a 
few, it could be done by mail... 
Mr. Barker: “Would it 
better to let the President name the 
himself for that 


without getting involved in all that 


not be 


man short term, 


790 


intricate machinery?” 
Mr. Wheeler: 
directed to me, the answei 


“If the question is 
is no. | 
am saying that because | have given 
it much consideration and the com 
mittee has given it much considera 
tion. ‘The feeling is that, after all, 


this should be done in connection 
with the members of the circuit, and 
that everyone should have something 
to say in connection with filling the 


vacancy.” 


A Satisfactory Method for Filling 
the Vacancy Temporarily 

John M. Niehaus, Jr., of Illinois, 
asked: “Haven't you now injected 
the President of the Association into 
the selection of this interim member, 
where the normal election for a full 
term is so conducted that the Presi- 
dent has nothing to say about it?’ 

Chairman Wheele 
think that is true.” 

Mr. Niehaus: “What 
thought back of this amendment?’ 


replied, “| 
was the 


Chairman Gay: “The Chair would 
like to state that the State Delegates 
now nominate a member of the 
Board of Governors and this House 
elects. The President has a vote in 
the House as a member of the House. 
This will confine the election to the 
State Delegates and the State Ba 
Association of a member of the 
House in that circuit.” 

Mr. Niehaus: 


know 


“Isn't that true now? 


I wanted to what influenced 
the committee in injecting the Presi- 
dent into it as they have.” 
Chairman Wheeler: “We were try- 
ing to find some reasonably satis- 
factory method for filling such a 
vacancy temporarily, and I realized 
that there might be different schemes 
All we had 


in mind was to set up some machinery 


suggested. There were. 
that was not too cumbersome unde: 
which a vacancy could be filled and 
by people in whom the House would 
have the utmost confidence.” 

rhe filed amendment was then put 
to a vote of the House and adopted, 
the the 
Assembly. 


with later concurrence of 


Recommendations by Sections as to 
Proposed Legislation 


In view of the emergence of Sec 


AMERICAN BAR ASSOCIATION 


tions as sources from which emanate 


many important recommendation 
for Association action as to legisla 
tion, the next proposal sought ar 
amendment of the By-Laws, so as t 
make applicable to Sections such a 


provision as is contained in Article X 


Section 20, of the By Laws, as to 
Committees. Accordingly, the filed 
amendment proposed to add to 


Article XII of the By-Laws a new sec 


tion to read as follows 


Section 6. Reports of Sections. All Sec 
tions shall have their reports printed, on 
otherwise duplicated, and distributed to 
members of the House of Delegates (un 
ordered by the House) 


taken by the 


less otherwise 


before action thereon is 


House of Delegates. Whenever legislation 
is proposed, reports containing recom 
I House of 


mendations for action by the 
accompanied by a 


Delegates shall be 
draft of a bill 
the Section. All Section recommendations 
shall be accompanied by 
the reasons therefor. Recommendations 
of a Section or of the National Conference 


; 


embodying the views of 


a statement of 


of Commissioners on Uniform State Laws 
may be acted upon at any meeting of the 
follow 


with a 


House of Delegates immediately 
ing or held contemporaneously 
meeting of the Section or Conference 


The House, by vote, amended the 
$y-Laws as above shown, and the 
Assembly later took the action. 


rhe fifth proposal for amendment 


Sane 


was of a formal character, and was 
necessitated by the previous amend- 
ment. It involved an amendment of 
Section 20 of the By-Laws by elimin- 
ating the provisions of that section, 
relative to the time for consideration 
of reports of Sections. The committee 
X, Section 


arm nded by 


recommended that Article 
20, of the By-Laws be 
substituting a period for the semi- 
colon after the word “‘submitted” in 
the thirteenth line, and striking out 
the balance of Section 20. This was 
adopted by vote of the House, with 
the later concurrence of the Assembly. 

Presentation of Minority Views 

before the House 

The sixth and seventh proposals 
for amendments related to the Rules 
House itself 


They had their origin in the follow- 


of Procedure of the 


ing resolution, offered by Joseph F. 
O’Connell, of Boston, and adopted 
at the Philadelphia meeting: 


Resolved, that there be referred to the 
Committee on Rules and Calendar a 
study of the rules directing them to re 
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rt to this House the possible revis 
f the rules of the H St hich will pr 
le a rule for prese n of minorit 
ews in connectiol N i section oOo 
mmiuttee report el ction 
ken on said rep 
It was stated by the mittee that 
ler the provisions ¢ Section Z ol 
ile VII of the Ru of Procedurt 
the House, it wa vided that a 
iirman of a stal g or special 
mittee. of the Association may 
the privileges o floor with 
vote, and may ik or make a 
tion only concerning any report 
his committee oO! other matte! 
thin the jurisdiction or his com 
tte It is provid in Section 3 
the same rule that on-member 
the House ext t chairmen of 
sociation commit shall be 
ard by the Hous inless upon 
tion of a member and the unan 
ous vote of the H There 
no specific provisi permitting a 
mber of a con other than 
e chairman, to appear before the 
House except by 1 imous vote 
f such a member of a committee 
sires to present it rity views, he 
yuld not do so ul ne existing 
iles except by s nanimous 
Lion. 


Text of the Change in the Rules of 
the House 


Chairman Whee ported that 
Che Committe Rules and 
( ilendar fee ls tha e€ 18 occasion 
wr a change of the the House 
) as to remedy tl ition The 
ommittee feels that the matte 


covered 


vould be juately ia 
epresentative Ot tn inority were 
vermitted the privil of the floor 
vithout vote in thos ases where a 
ninority report has been filed 
Accordingly, the « mittee recom 
mended that Rule VII aragraph 2? 
I 
of the Rules of P lure of the 
House of Delegates nended 
idding at the en eof the fo 
lowing 
When a minority rt has been file 
in connection witl mmittee or Se 
tion report, on tative of the 
minority selected I nority f 
that purpose st | t privileges of 
the floor, without speak once, 1 
to exceed ten mir n the quest 
The committee mended also 
that Rule VII, paragraph 3, of the 
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graph, as 


Rules of Procedure of the House of 


Delegates be amended by inserting in 
7 word “com 


line thereof, after the 


mittees” the following: 

or persons presenting minority reports of 
Sections, 
0 that the last sentence of that para 


shall 


ommittees o1 
amended, read as 
follows: 

House 


committees oT 


No non-member of the except 


chairmen of Association 


ersons presenting minority reports of 


ommittees or Sections) shall be heard by 


the House, unless upon motion of a 


member and the unanimous vote of the 
House 
On motion by Chairman Wheeler, 
the House adopted the above amend 


Rules of 


which thereby became effective 


ments of its Procedure, 


Proposals to Amend the By-Laws as 
to Life Memberships and Dues 
Next considered were several pro 

posals to amend the By-Laws which 
had been filed by Messrs. Howard L. 
Barkdull, Harold J. Gallagher, Mon 
ris B. Mitchell, William O. Reeder, 
and Floyd E. ‘Thompson, as members 
of the Ways and Means Committee, 
relating to life memberships, sustain 
ing memberships, and Association 
ucs 


Phe 


filed, would amend Article 


first of these proposals, as 
I, Section 
} of the By-Laws so as to provide 
t} 
t 


it persons becoming life members 
should have paid regular dues for a 
period of twenty-five years and so as 
o require the payment of $125.00 for 


such life 
Wheeler reported that this “has been 


membership. Chairman 


considered carefully, not only by 
members of your committee, but also 
by the Board of Governors, who have 
advised us that they believe that the 
eligibility requirement for life mem 
bership should be the payment ol 
dues for ten years rather than twenty 
five years, and that the life member 
ship dues should be $150.00 instead 
of $125.00. We understand that the 
changes 


roponents concur in the 


nentioned, and your committee also 


concurs.” 


Text of the Amendment as to Life 
Members 


The committee therefore recom- 


ended that Article I, Section 3, of 
the By-Laws be amended by striking 


therefrom the words, “any person 


eligible for membership in the Asso 


ciation and elected as above pro 
vided, and,” and the words, “hereto 
fore elected,” and by adding after the 
words, “any member of the Associa 


shall 


paid regular dues for a period of ten 


tion” the words, “‘who have 


years; and by striking the figures 
“$100” and inserting in lieu thereof 
the figures “$150”; so that Section 3 
would read as follows: 


Life Membership 


who 


Any mem 
shall 
a period of ten 


Section 3. 
ber of the 
paid regular dues for 


Association have 
become a life member of the 
Association upon written 
Ireasurer and payment of the 
$150 for such life membership. Such pay 
when made shall be in full of all 


years, may 
notice to the 
sum of 


ment 
dues to the Association during the life of 
such member. A life member shall have 
all the privileges of an active member of 
the Association. All sums paid for life 
membership in the Association shall be 
invested by the Treasurer; and the in 
therefrom shall be 
general purposes of the Association unless 


further 


come used for the 


otherwise provided by amend 
ment hereof. 
Chairman Wheeler moved that A1 
ticle I, Section 3 of the By-Laws be 
amended as read. 


Mr. 
Texas, said that “I 


Shepherd, Jr., of 
understand that 


James L. 


the life membership dues which are 
paid under the amendment would be 
that the 
therefrom would be available for the 


invested and only income 
expenses of this Assoc iation. It seems 
to me that it is poor policy for this 
\ssociation to run the risk of having 
a large number of members go on a 
life membership basis where only the 


income would be available for the 


expenses of this Association cut 
rently.” 
Debate as to Desirability of the 
Change 
L. R. Hamblen, of Washington, 


thought that the last sentence of the 
amendment would be “a_ saving 
Mr. Wheeler 


“The general purpose of the amend 
little bit 


clause.” declared that 


ment was to make it a 
harder to become a life member of 
the Association because at the pres 
ent the 
dues or the payment for life member 


ship is $100 and it is now provided 


time, under By-Laws, th 


that any person eligible for member 
ship may become a life member upon 
payment of that sum.” 

Philip J. Wickser, of New York, 
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member of the Board of Governors 
and of the 
that 


I think it is correct to assume 


sudget Committee, said 


that life 


memberships should be amortized and 


the scale of membership was figured ou 


fairly carefully so that it amounts to 


amortization, but, in direct answer to the 


point made, I wish to point out first that 
after the $125 gets into capital, it stays 
therefore, from any in 


there forever; 


dividual you are going to get a good dea 
more in the long run, and as the lif 
members die, their capital stays and still 
earns whatever the interest yield may be 
ably get 
more, and I think you almost do today 


We have $3700 in the fund, and I think 


something like fifty life members 


so that in the aggregate you pro! 


Secondly, the reason that the am 
tizing provision was not inserted is that 


complicated bookkeeping 


it involves 
Until the matter gets on a volume 
| 


such as you suggested, it is a good deal 


basis 


of bookkeeping so that if the amount 
that we should amortize in a given yea 


is not amortized as a bookkee ping matter 
we have simply compelled ourselves to 


save a few dollars of our own income 


Mr. Barker of Missouri Asks 
Questions 

Mr. Barker, of Missouri, asked, 
“May I ask the chairman of the com 
mittee another question? This ten 
years’ payment of dues before 1 man 
can become a life member—does that 
mean ten continuous years? We will 
say a person has paid five years’ dues 
and dropped out five years, and com« 
back 
Wheeler?” 

Mr. Wheeler: 
is, ‘Any 


have you got that covered, M1 


“We ll, the 


Association 


languagt 
member of the 
who shall have paid regular dues for 
a period of ten years.’ ”’ 

Mr. Barker: 


five years, come 


“Can a man drop out 
back for five years 
more, and then become a life mem 
ber?” 

Mr. Wheeler: “I would think so 
Harry P. 


insert the 


Lawthe r, of 


word 


Ex- Judge 
Texas, moved to 
“consecutive.” Sylvester C. Smith, Jr., 
of New Jersey, opposed this insertion 
actuarial reasons 


also of New Jer 


| awthe r’s mo 


as unneeded fot 
L. Stanley Ford, Jr., 
sey, opposed Judge 
tion because “it would be an unfair 
hardship upon those of our members 
who happen to be called into serv 
ice of the United States, and thereby 
suspend their membership for one, 
duration 


two, three years, or for the 


of the war.” 
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The amendment offered by Judg: 


Lawther was put to a vote and re 
In answer to a question by 


secre 


jected. 
Mr. Shepherd, of 
tary stated that the 


Texas, the 
Association now 
vote ol 


has 52 life members. By 


the House, the By-Laws were then 


amended in the above-stated form, 
recommended by the Committee on 


Rules and Calendar. The Assembly 


later took the same action. 


Provision for a Changed Status of 
Sustaining Memberships 


The next proposal was for an 
Article I of the By 
a separate class of 


Asso 


ciation, with annual dues of $25.00, 


amendment of 


Laws, to create 


sustaining membership in the 


in lieu of regular dues. The recom 


mendation of the Committee, ap 


proved by the Board of Governors, 


was to add a new section, numbered 


four, to Article I of the By-Laws, to 


read as follows 


Section 4: Sustaining Membership. Any 


5 


person eligible for membership in the 


Association and elected as above pro 


vided, and any member of the Associa 


tion heretofore elected, may become a 


sustaining member of the Association 
upon written notice to the Treasurer and 
payment of the sum of $25.00 dues for 
each year from July first to June thir 
tieth following, payable on July first of 
which sum shall 


Association dues and 


each year in advance, 
include the 
the individual subscription of the 
AMERICAN BAR 


which is $1.50 per year Any 


regular 
mem 
ber to the ASSOCIATION 
JOURNAI 


} 


sustaining member may become a regula! 


member of the Association upon written 


tice to the Treasurer before July first 


of any year, and shall thereafter pay onl 
he regular dues 


as provided by Article 
II, Section 1. 


Explanation of Change as to 
Sustaining Memberships 

Chairman Howard L. Barkdull, of 
Ohio, for the Ways and Means Com 
mittee, explained that “the real pu 
pose of this amendment is to plac 
sustaining memberships on a regula 
basis, so that if a man signs or notifies 
the Association to the effect that he 
desires to become a sustaining mem 


billed at 
the rate of twenty-five dollars a year 


ber, he will continue to be 


until such time as he notifies the 


\ssociation that instead of twenty 
five dollars a year sustaining membe1 
ship dues, he wishes to revert to the 


eight-dollar-a-year regular dues.” 


In response to a question by Jol 
Kirkland Clark, of New York, Chai 
Wheele 

] 


sion was being submitted 


man stated that no proy 
tor sustal 
ing membership dues on a life (co 
muted) basis. The motion to adopt 
the amendment of the By-Laws was 
Hous 


Assembly. As a formal matt 


Hou 


carried then by the and lat 
by the 


in view of the foregoing, the 


voted to change the number of se 
tions 4 and 5, of Article I, to Sectio 
5 and 6, respectively This actiotr 
also was taken later by the Assembly 


Proposal to Increase Annual Dues 


Is Debated and Rejected 


The amendment next considere 
would have increased the annua 
dues of the Association members 


from eight to ten dollars a year, and 
the dues of junior members fron 
four to five dollars a year, during 


five years after admission 

This had been filed by 
the Committee on Ways and Means 
Com 


the Board of Governors and the 
each 


first 
to the bar. 


then 


mittee on Rules and Calendar 


recommended that it be not adopted, 
under present and prospective con 
ditions. 

sustaining 


“During our present 


membership declared 
Chairman Barkdull of the 


Means Committee, “the 


campaign,” 
Ways and 
eal m be Ts ol 


this Association said to us—not once 


not twice, but dozens and hundreds 
of times—that we should stop passing 
the hat, and we say to you that there 
is a belief on the part of a large num 
this Association 


ber of members of 


that we should carry on our activities 


out of our revular incom that we 
should either increase our income, 
our regular income, or reduce the 
volume of our activities 

Chairman Barkdull said that he 


and his associates do not urge that 
dues be increased “provided it is not 
necessary tO go Out On an emergency 


campaign to the membership” to 
obtain contributions or put on pres 
sure for sustaining memberships. He 


1) 


indicated that an increase in dues 


“may be necessary in the future, if 


you do not get out of the regular and 
sustaining memberships the amount 
of money that is necessary to pay the 
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the nominating process by members 
f the House of Delegates, other than 
State Delegates 

The members of your committee dis 

ssed this proposed amendment at great 

gth yesterday, not only with Mr 


I ther but with many members of the 
Association who are active in its affairs 
," r committee feels that the proposal 


) far-reaching 


4 


in its scope and would 


mpletely change the underlying 
of nominations contained in the 
ent constitution that it should not 


idopted in any 


event without 
further study of the whole subject. Fol 

ng yesterday’s discussion, Mr. Law 
members of the Asso 


tion who participated in the d 


her and other 
scus 
s agreed that such further study is 


necessary 


herefore, your committee recommends 


the amendment to the constitution 


oposed by Harry P. Lawther be not 
lopted at this time; and that the Com 
ttee on Rules and Calendar be directed 
tudy further said proposed amend 
ment and the related subject matter 


to do with the method of nom 


on and election of officers and mem 
rs of the Board of Governors of the 
ciation, and to prepare and propose 
imendments as it may deem advis 


le for consideration and action at the 


t annual meeting; and that in con 
tion with such study, said committee 
ithorized to request the aid and 
tance of other members of the House 
including Messrs. Harry P 
I her, Carl B. Rix, William L. Ran 
m, and Arthur T. Vanderbilt 


f Delegates 


With obvious relief at the avoid 
ince of long debate, the members of 
the House voted approval of the com 

ittee’s recommendation, in which 


Assembly later concurred 


Election of Members of Board of 


Governors 


Having concluded its long con 


deration of the detailed and rela 
tively minor amendments, the House 
election of members of 
The Secre 
ary presented his certification of the 


State 


took up the 


Board of Governors. 


nominations duly made by the 


Delegates No other nominations 


iving been made, the following 
wert put toa separate vote, upon mo 
ion of ex-Judge Keaton, of Okla 


homa, and in each instance were 


elected 


First judicial circuit, to fill the vacancy 
caused by the death of George R. Grant, 


Frank W. Grinnell, of Massachusetts; 
Fourth judicial circuit, Willis Smith, of 
North Carolina; Eighth judicial circuit 
Morris B. Mitchell, of Minnesota; Sev 


judicial circuit, Floyd } 
f Illinois 


Thompson 








Resolutions Offered for Reference to 
Committee on Draft 

The next order of business was the 

offering of resolutions by the indi 


vidual members of the House, for 


reference to and report by the Com 
mittee on Draft. The first resolution 
was by Murray Seasongood, of Ohio 
At the first meeting of the House of 
Delegates following the retirement of 
Chief Justice of the United States 
Charles E. Hughes, this House expresses 
its profound admiration for the public 
services rendered by him in the adminis 
tration of justice and otherwise, and its 
good wishes for many more years of fruit 
ful effort for the public good 
Mr. Seasongood offered also the 
following: 
Resolved, that there be and hereby is 


created a special committee of the Amer 


ican Bar Association on Civil Service 


Report by Committee on National 
Defense 

Ihe first committee report called 

for was that on National Defense, 

presented by Edmund R. Beckwith, 

of New York. 


appreciation of the 


After expressing his 
whole-hearted 
cooperation which the committee has 
received from all officers and agencies 
of the 
public, Colonel Beckwith referred to 
that, 


Association, as well as the 
the fortunate fact when the 
committee began its work, “there was 
set up, at President Lashly’s instiga 
tion, what we have informally called 
the advisory group to this committee, 
consisting now, as it has through the 
year, of one man appointed by the 
Secretary of War, one man by the 
Admiral who is Judge Advocate Gen 
eral of the Navy, one by the Major 
General who is Judge Advocate Gen 
eral of the Army, one from the 
Selective Service, and one from the 
Department of Justice.” 

Through its chairman, the Hous« 
gave Colonel Beckwith permission to 
present to the House the chairman 
of this advisory group, Colonel Archi 
bald King, of the United States 
Army, Chief of the War Plans Sec 
tion of the Judge Advocate General's 
Department, a member of the bar of 
the District of Columbia and of this 
Association. Colonel King was warm 
ly greeted, as he acknowledged the 
honor of the presentation, and paid 
tribute to “the great amount of work 
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of very high quality done by Mr. 


Beckwith with the rest of his com- 


mittee.” 

Chairman Beckwith also 
duced to the House, by special per- 
mission, the Honorable Lawrence M. 
C. Smith, Assistant to the United 
States Attorney General on the De- 


intro 


fense Unit of the Department of 


Justice, also a member of this associa- 
tion and of the advisory group. In 
responding to the hearty applause 
in recognition of his presence at the 
Smith 
said that “I hope you will give sup- 
port to the work of Mr. Beckwith’s 


Association’s meeting, Mr. 


committee. I think it is very essential 
to our defense program.” 


Chairman Beckwith Corrects Two 
Misapprehensions and Tells Two 
Stories 

Reporting for the Committee on 
National Defense, Colonel Beckwith 
first referred to the impression that 
“the work of the bar is largely con- 
fined to men registered for Selective 
Service and their dependents. That 
is not true, and it is altogether prob- 
able, although we have no trust- 
worthy statistics, that apart from the 
processes of registration themselves, 
a greater volume of work has been 
done for other members of the armed 
forces and their families than for the 
men registered under the Selective 
Service Act.” 

The “second misapprehension” ad- 
verted to by Colonel Beckwith was 
that “the work of the bar is somehow 
limited to the moratorium. privileges 
of the Civil Relief Act. The truth is 
that the cases so far handled, num- 
bering into the thousands, probably 
occurring at least once in every 
county in the country, range over the 
whole field of law, so far as an in- 
dividual citizen is ever affected by it.” 

Chairman Beckwith then told two 
stories which he said were “actually 
typical of what goes on” in the com- 
mittee’s work. 

“The first,” said he, “relates to a 
man who came out of the hills of 
Tennessee who was drafted and was 
sent to an encampment in Florida. 
He got leave and went home to the 
hills. He borrowed a battered car 
from a buddy and took his best girl 
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for a ride. He had just enough time 
to get home and then make his train 
and so get back to camp before his 
leave was up. He wrecked the car. 
He still had to run for his train, 
so he left the wrecked car on the 
roadside and notified a garage to 
come and get it. He got back to 
camp in time to avoid being marked 
A .W.O.L. 

“Meanwhile, a state trooper found 
the car abandoned by the roadside, 
and had it hauled into another ga- 
rage, where they knew nothing about 
any former report. When the man 
who had been notified at the first 
garage got there and found there was 
no car as he expected, he reported 
it as a theft, so the first trouble the 
soldier faced was danger of court 
martial for having lied to his com- 
manding officer when he said the car 
had not been stolen. Then there was 
an installment sales contract still out- 
standing, and the installment seller 
made a claim against the insurance 
company for a collision. The com- 
pany, however, had two reports from 
two different groups, and so they de 
ducted fifty dollars twice. 

“The poor soldier took up the mat- 
ter with the Judge Advocate of his sta- 
tion, and some three-quarters of an 
inch of papers were accumulated, his 
case not being particularly aided by 
the fact that the buddy who loaned 
him the car wrote an illegible hand 
and he got the name of the town 
mixed up, which formed the possible 
basis of another charge against the 
Just at that moment, the 
soldier was transferred, and immedi- 


soldier. 


ately put upon a conveyance to one 
of the remotest posts in Alaska. 

“That case came to the Washing 
ton office of your committee; it went 
to the Chairman of the State Bar 
Committee of Florida; it has been 
disposed of. The soldier will not be 
disciplined. The several financial in- 
terests have been satisfied, and the 
report made to the Judge Advocate 
General of the Army has resulted in 
a very happy letter.” 


What Happened in a State Which 
Had No Defense Committee 


“In a state which shall be nameless 


here, we were told that they did not 
have, and that there was no reason- 
able prospect that they ever would 
have, a defense committee of the stat 
bar. There was a woman in that 
state who had a pad—at least she had 
one sheet of what we used to call 
pencil tablet paper, which you could 
get for a nickel. On that sheet, 

what looked to be perhaps an elder); 
hand, she wrote substantially this 
‘Mr. President, The White Hous 
My son is a volunteer in the Army 
He is a good boy. He bought m« 


some furniture. There is twenty 


seven dollars due on it. I can’t pay 
that much at once, and the man says 
he is going to take it away. What 
can I do?’ 

“That came down, through ow 
established channels, from the Whit: 
House to the Adjutant General of 
the Army, and then to our office; and 
it went with a summary of what we 
were trying to do, re-stated for per 
haps the third time, to the president 
of the state bar. That state today 
has one of-the largest and one of 
the most distinguished committees 
among all the states. That simpl 
letter on a page of a five-cent pad 
accomplished the result which no 
amount of most eloquent persuasion 
in the name of the organized bar 
could possibly do. 

“As for what we call personal serv 
ices to the men in the armed forces 
and their families, many of you have 
yourselves worked in what we call 
our great machine, and perhaps it 
would do to leave it at that. We have 
already had appeals. I mentioned 
one from Alaska; there have been 
more. They come from Hawaii, and 
from the Canal Zone, and from every 
place intervening. We know that it 
will not be long before we shall have 
Newfoundland, and 


requests from 


Iceland, from Trinidad and the 
Tropics. We know, too, that the 
work that has been done has been so 
good, so totally free from complaint 
even for delay, that no matter where 
it comes from or what there is about 
And we 


can take that satisfaction to heart.” 


Letter from J. Edgar Hoover of FBI 
Chairman Beckwith reported that 


it, it will be attended to. 
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had just received from J. Edgar 
vover of the FBI, a letter which 


d 


‘I feel that the cooperation ot your 


e chairmen is doing much to pre 


it hysteria and vigilante action in 


intelligence field which are a 


ndrance to the efficient functioning 
constituted law enforcement agen- 
s, while in addition constitutes 
menace to the rights and reputa 
ys of individuals who may be e1 
neously suspected of inimical ac 
I believe that a full and fre: 
heads of our field 


youl 


ities. 
scussion by the 
chairmen of 
ynal Defense 


which you 


fices with the 
ite committees on Nati 
lative to the ways in 
in render cooperation with refe1 
ice to intelligence matters will be 
utually beneficial 
“T will appreciate your advising the 
ite chairmen that they will be con 
icted in the near future by repre 
ntatives of this Bureau for the 
ibove purpose.” 
Chairn Beckwith 


yiced the willingness of the bar to 


In closing, 
cast into this emergency everything 
have and, if necessary, all we hope 
o be.”” He added that 

“There is present in this room the 
ollective voice of the legal profes 


ion. There is here in one place the 


rganized power and blic spirit, 
he unselfish and loyal soul of the 
yar. Let us stand up and go forward 
in the defense of the nation. Let us 
ve sure that we do not 


the faith of the peo) 


fail and that 
shall not 


perish.” 


Committee Report on Improving the 
Administration of Justice 
Judge John J. Parker, of North 


Carolina, was greeted warmly, when 


he arose to present tl report of the 
Committee on Imp ng the Ad 
ministration of Justi If this ba 


association exists for an purpose at 


all,” he declared, “it certainly exists 


1. 


for improving the administration of 


justice. Our committee has seriously 
accepted the responsibility placed on 
us by the Association. We have been 
making real progress 

Judge Parker’s report was in sum 


tailed in an 


mary of the matters 
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address which is published elsewhere 
in this issue. He moved that “the 
work of the Special Committee and 
the program for the improvement 
of judicial administration adopted 
1938 be ac- 
corded the continued support of the 


by the Association in 


Association.”” This was seconded by 
Walter P. Armstrong, put to a vote, 
and carried amid applause. 


Other Committees Make Their 
Reports 

Chancellor Joseph P. Gaffney, of 
Pennsylvania, gave an_ interesting 
summary of the report and work of 
the Committee on American Citizen- 
ship, of which he was chairman. He 
especially stressed the importance of 
the general circulation of a booklet 
to serve as a guide-book in com 
bating ideas repugnant to the Amer- 
ican form of republican government. 
\s the report contained no recom- 
mendations for action, it was re- 
ceived. 

For the Ways and Means Com- 
mittee, Chairman Howard L. Bark- 
dull, of Ohio, reported that up to the 
moment, 844 sustaining memberships 
had been received during the year, 
representing about $21,100 in funds. 
Chese have come in from every state 
in the Union, with thirty states hav 
ing produced six or more. The larg- 
est number are in Illinois; Missouri 
produced 105 sustaining member- 
ships 

Chairman Barkdull referred also to 
the proposed incorporation of an 
Endow- 


American Bar Association 


ment, to which gifts or bequests 
might be made by persons wishing 
to provide for the permanent financ- 
ing of the Association or some par- 
ticular projects of the Association. 
\t the present time, such gifts or 
bequests, such as that for the Ross 
Essay prize, have been received and 
held, as well as administered, directly 
by the Association. It has been felt 
that additional and larger sums might 
be received, through the agency of an 
incorporated endowment under As 
The 


Governors approved the prope sed 


sociation control. Board of 


articles and by-laws, except Article 


IV, Section 1, with the elimination 





committee was in 


of which the 
agreement. 

All directors of the Endowment 
must be members of the Association; 
all members of the Association will 
be members of the Endowment, 
which will have a place on the pro- 
gram of each annual meeting; gifts 
to the Endowment may be in further- 
ance of Association purposes, but 
solely through processes of education 
and research; and the following r 
striction will be explicitly placed: 

“None of the funds, property o1 
income of the corporation shall be 
used in attempting to influence legis 
lation by the carrying of propaganda 
or otherwise for the benefit of any 
individual member of the corpora 
tion.” 

Chairman Barkdull moved that the 
report of the Ways and Means Com- 
mittee, as to the Endowment, be ap- 
proved; that the Ways and Means 
Committee be instructed to proceed 
with the incorporation of the Amer- 
ican Bar Association Endowment, as 
a corporation not for profit, under the 
laws of the State of Illinois or unde: 
the laws of some other state if for any 
reason Illinois is not available; and 
that necessary steps be taken to pub- 
licize the fact that an instrumentality 
is available for the receipt of gifts and 
bequests. —The motion was put to a 
vote and carried. Upon a question 
raised by John Kirkland Clark of 
New York, the committee was given 
time to make and submit its recom- 
mendations of five members to be 
named ar incorporators and_ first 
directors of the Endowment. 


Report by Committee on 
Jurisprudence and Law Reform 


At the suggestion of Chairman 
Walter P. Armstrong, the report of 
the Committee on Jurisprudence and 
Law Reform was then given by its 
secretary, Howard Cockrill, of Ar 
kansas. He said that “the gist of the 
report is that the committee has felt 
during the past year that it has had 
enough material to work on, and 
should therefore attempt to convert 
into law those measures which have 
already been approved. Therefore, 
the work of the committee has been 
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directed in that direction.”’ 

Mr. Cockrill moved the adoption 
of the committee’s sole present recom 
mendation for further action by the 
House, as follows: 

“Resolved that the 


Senior Circuit Judges be requested to 


Conference ot 


place on its agenda for discussion 


the following question Is legislation 


desirable authorizing the Chief Jus 

The second session found the 
House down to business in earnest, 
with a formidable calendar of report 


by Committees and Sections. Leects 
lation as to aviation salvage at sea 
endorsed, after conflicting points of 


Publi rela 


tions work by the bar and thre publi 


view were troned out. 


program of the Junior 


Bar Confe rence were presente d The 


information 


constructive accomplishments 
Committee on Unauthorized Pract 
of the Law were reporte d, as well as 


the new tec hnique of the Committee 


on Professional Ethics and Grt 
ances. Progress toward more ade 
quate judicial saiaries and bette 
methods of judicial selection was 
chronicled. The reports showed 


many substantial accomplishments ¢ 
the Association during the year, along 
lines sponsored and supported by the 


representative House 


I the second session of the House, 
held Wednesday afternoon, Oc- 
tober 1, the Special 


report of the 
Committee on Bill of Rights (Ex 
Haight, of Illinois 
The Board 


of Governors reported against mak 


Judge George I. 
Chairman) was received. 
ing this a standing committee; and 
the report of the committee was, on 
motion, approved in other respects 


R. McGuire. for the 


Administrative Law, 


Chairman O 
Committee on 
gave a graphic account of the com 
behalf of 
tion objectives during the year. He 
] 


ics 


mittee’s work in Associa 


spoke plainly as to the obstac 


which had been encountered as to 
enacting into law even the recom 
mendations of the “‘minority” in the 


Attorney General’s Committee on 
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tice of the United States to assign cir- 
cuit judges to temporary duty in a 
circuit other than their own?” 

[his suggestion was stated to be 
proffered for the purpose of helping 
to relieve conge stion in some circuits 
The motion was adopted without a 
division 

Chairman Gay appointed as_ th 
memorial 


committee to prepare a 


SECOND SESSION 


Administrative Proc edurt He urg< d 


that all state and local bar associa 


tions should their best 


put forth 


efforts to enlist also the support of 


business and civic organizations in 
order to accomplish remedial legisla 
tion without further delay. “It seems 
to me that we can neve1 compromis¢ 
upon executive justice without any 
judicial review,” he 
McGuire urged all 


Assoc iation to read 


independent 
said. Chairman 
members of the 
and study the addresses of Attorney 
Biddl Dean 
hese were published in full in the 
November 


Chairman McGuire received a hearty 


General and Pound 


issue of the JOURNAI 
demonstration by way of applause, 
in recognition of the long and valiant 
fight he had made in behalf of the 
\ssociation’s proposals for adminis 
trative reform, notably as embodied 
in the Walter-Logan bill. 


Report as to Labor Legislation 
In reporting for the Committe 
on Labor, Employment and Social 
Security, Ex-Judge William L. 
York, 
ecommendations made by the Com 
in 1939, 1940, and at the mid 
vyinter meeting of 1941, 
ist March relation to 


nediation o1 


Ran 


som, of New referred to the 


mittee 
those of 
being in 


conciliation of labor 


disputes, especially in defense in 


dustries 


“Those recommendations, so fa 


as your committee is concerned,” de 


clared Chairman Ransom, “are 


neither withdrawn nor modified. It 


is not the view of your committe 


that recommendations once mad 


and acted upon by the House need 


to be submitted perennially for re- 


with respect to the late Judge Lump 
kin, State Delegate from South Care 
John M 
Georgia and George | 
B. A. Moore, of South Carolina; 


lina, Messrs. Slaton of 


Buist an 


the committee with respect to th 
lat Judge Jesse Milles Messrs 
Thomas J. Guthrie of Iowa, Burt ] 
Thompson of Iowa, and W I 
Stanley of Kansas 
iteration.” 

As to the decision of the present 


committee to offer no further recom 


mendations for action at this time 
Chairman Ransom said, in part 
“Your committee has been uncet 


tain as to the course it should pursue 
with respect to many ol the matters 
under public discussion as to labor 
relations during these past very try 


In the first pla many 


ing months. 


of those matters are closely related to 


the whole question of the procedure 


of administrative agencies: and it was 
felt that a committee dealing only 
with the labor field better not take 
the initiative pending a determina 
tion as to the more general legislative 


policy. 
“Beyond that, there was a feeling 


that these months have been times 


when the ordinary considerations 
considera 


National 


corre lated 


which would lead to the 


tion of amendments of the 


Labor Relations Act an 


statutes, the ground which ordinarily 


would appeal to lawyers and the pub 


lic, were nol be ing consid red al all 


and would not receive active con 


halls ot ( oneress: 


avoidance of labor con 


sideration in the 


and that the 
1 


troversies during the national emer 
gency is in the hands of those who 
art charged with the highest respons 


ibility and has to be dealt with, in a 


very delicate fashion, from that na 


tional point of view 
Further Recommendations 
are Deferred 
“With a good deal of reluctance, 


committee has 


a majority of you 

felt that no useful purpose would 
have been served at this time in the 
AMERICAN BAR ASSOCIATION JOURNAI 
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been working on the paring down 


and clarifying of a questionnaire 


which may be ready for immediate 
use if, as and when the present dis 
turbed condition known as the na 


tional eme regency shall cease.” 


Debate and Division as to Securities 
Laws and Regulations 


Discussion and a division of the 


House arose as to the report and one 
ol the 


mittec 


recommendations of the Com 
on Securities Laws and Regu 
lations, presented by its chairman, 


M. Banks, Jr., of 


committee rendered a compre 


Talcott Boston. 
Che 

nsive report as to what has taken 
place by way of proposals to amend 
the federal statutes, covering both 
the bill of Representative Wadsworth 
SEC-industry 


posals arising out of a series of con 


and the so-called pro 


ferences. The committee asked a 
tion on two resolutions 

After Chairman Banks had ré 
viewed extensively the principal 


points at issue in the Wadsworth Bill 
and in the SEC-industry proposals, 
the ol 


committee on these points, he 


and had indicated attitude 
moved the adoption of its two rec 
ommendations in the following form: 

Resolved, that the American Bar 


\ssociation Opposes any substantial 
xtension at this time of federal laws 
regulating securities and securities 
xchanges; 

“Resolved, that the American Bar 
\ssociation favors amendment of the 
federal laws regulating securities and 
securities exchanges to relieve pri- 
vate business of the burdens incident 
to such regulation, so far as this may 
without fundamental im- 


be done 


pairment of the effectiveness of the 


laws now in force.” 
President Charles A. 
of took 


to declare what seemed to him 


Forme! 


Beardsley, California, the 
floor 
‘a matter of Association policy in 
connection with these resolutions. In 


} 
t 


he first resolution, we are asked to 
oppose any extension at this time of 
the regulation of securities. We are 


not asked to Oppose any of the four 
spe i fic 


Committee. 


proposals, discussed by the 
I do not believe that this 


Association should get into any such 


to 


want 


negative attitude. If you 
oppose specific things, say so, and do 


so, but do not oppose everything.” 


Mr. Beardsley urged that “The 
second resolution is just as broad and 
indefinite. We are told that we 


should favor legislation that may be 
beneficial and that may be adopted 
without any fundamental impai 
ment of the eflectiveness of the law. 
I do not know what that means. | 
do not know what legislation is pro 
posed. We are not told that we are 
to favor specific legislation, but sim 
ply on a broad basis that we ar 
against any extensions, but we aré 
for anything that may help the s¢ 
curities.” 

Chairman Banks defended his com 
mittee’s recommendations as sufh 
ciently definite for declarations of 
policy. Mr. W. 
Utah, asked that the two resolutions 


This 


was 


Burton Musser, ol 


be voted on separately. was 


The 


clared adopted by a rising vote, with 


done. first resolution de 


out a count. The second resolution 
received a vote of 51 for and 52 
against, and accordingly failed of 


adoption. 


Reports on Customs Law 


and Legal Aid 


Albert MacC. Barnes, of New York, 
Chairman of the Committee on Cus 
toms Law, gave its report and dis 
cussed also the bill known as H.R 
3816, which he said was of no pat 
ticular importance unless an inter 
pretation were given to the bill, along 
be lic ved 


lines which his committee 


would be erroneous, for reasons 


which he stated. Chairman Barnes 
referred also to the participation of 
several members of his committee in 
the deliberations of the Inter-Ame1 


Bar 
at Havana. 


ican Association or conference 
“We were helpful if not instru- 


mental,” he said, “in obtaining a 
resolution at that Inter-American Bar 
Conference that a committee be cre- 
ated for the study and preparation of 
such plans as it believes necessary for 
making uniform the customs laws of 
Never 


far as I know, has any such effort 


this hemisphere. before, so 


been made, and this committee hopes 
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to participate actively in bringing 


what we believe is a laudable unde 
taking into be Ing ‘ 

Chairman Harrison Tweed of the 
Committee on Legal Aid, was next 
recognized to submit the report of 
the Committee. “We are trying 
to do things which will help th 
bar in the administration of justice 
he declared. “We have a platform 
that calls for, first, encouragement 
of teaching in the law schools some 
thing on. the subject of the obli 
gation of the bar to the poor and 
the way in which that obligation 
can be discharged. Second, we ar 
working on the drafting of a statut 
which will not only permit the poor 
to have their day in court without 
paying regular court costs as such 
but will also exempt them in a 
proper case from the payment of in 
cidental expenses of litigation, such 
as witness fees, advertising expenses 
and things of that sort. The third 
thing we are seeking specifi ally to do 
is to get organized legal aid estab 
lished in something like twenty-fow 
cities of over a hundred thousand 
population, where nothing ol that 
sort exists, simply because no one has 
taken the trouble, the energy to get 
it done. The fourth thine that we 
have in mind has to do with repr 
sentation of the poor in the criminal 
courts. We plan to make a study 
of what is done in the way of repr 
sentation of the poor in the criminal 
courts in various cities and com 
munities, primarily those having a 
population of over two hundred and 


fifty thousand.” 


\ motion made by Chairman 
[weed for approval of his commit 


] ] 


tee’s report was adopted by th 


House 


Interesting Discussion as to Report 
on Admiralty and Maritime Law 
An interesting three-angled situa 

tion developed when State Delegat 

Cody Fowler, of Florida, gave thi 

report of the Committee on Ad 

miralty and Maritime Law, of which 
he was chairman. First he reported 
what the committee had done, unde 
authority granted by the House last 


March, by way of cooperating with 
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the Maritime Law Association of the 
United States, with a view to enlarg 
ny the powers ol the Supreme Court 
is to admiralty practice and proc 
cure lo empowet the committee to 
ro ahead with the project, in coop 
eration with the Maritime Law Asso 
ciation or authorize the committee to 
act alone, to the end that the Su 
preme Court may be given the same 
powers as to admiralty practice and 
procedurt which it has and Cxel 
cises as to civil and criminal causes 
Chairman Fowler submitted the fol 
lowing recommendation to authoriz 
the committee 


lo continue to collaborate with the 
Maritime Law Association of the United 


| 


States in having introduced and 1 


enacted 
nto law an act extending the powers of 
the Supreme Court of the United State 

prescribing rules of practice in’ A¢ 
miralty in accordance with the recon 


mended statute contained i 


1 this report 
ind if the Maritime Law Association fail 


to act, that this committee be authorizes 


lo proceed ilone 

The Secretary advised that the 
Board of Governors had approved 
this recommendation, which was 
then adopted by the House 

Chairman Fowler reterred next to 
the so-called “amphibian tort” bill 
vhich the Association approved in 
1938 as S.680, and authorized the 
committee to seek its enactment into 
law. It is now known as the Baldwin 
Andrews Bill (H.R.4759). The Board 
of Governors approved the commit 
tee’s recommendation that it be 
authorized to continue its efforts to 
have the bill enacted into law The 


House adopted the recommendation 


Joint Report as to Aviation Salvage 

The third matter dealt with the 
committee’s report on aviation sal 
vage at sea. The re ports of the Com 
mittee on Aeronautical Law and the 
Committee on Admiralty and Mari 
time Law having been at variance on 
this subject last March, the Hous 
referred it for study and report to th 
two committees and to the Section of 
International and Comparative Law 
Chairman Fowler asked that Arnold 
W. Knauth, of New York, be pe 
mitted to make the joint report 
Leave was granted 

“This particular problem,” said 
Mr. Knauth, “is whether, when air- 


planes fall into the sea and people 


act a simple law lik 


vention goes on and 


listened to both side 


of International and 


rescuc airplane § and 


persons from airplanes 
shall be rewarded as thou 
rescued shipments an 


ships and people from shi 


in Scotland decided a 


that a seaplane is not 


seq ue ntly, a Scotch fishing 


gave up its fishing 


profits in order to res 


airplane exp dition ai 


able goods, were told 


that they could not yet 


If the airplane gentleman des 


give him a bonus, he 


far as the court was com 


had no rights to any re 


Parliament immediat 


a billin England to. 
sion and to direct tl 
land to treat airplane 
property and passenger 
the water by chan 
they treat ships and 
ship vessels Now i] 
to enact that same la 


been done in the Iri 


Differences of Opinion Were 
Ironed Out 

Mr. Knauth expla 

Chicago last March, the 


Committee recommel 


United States should 


One we should go a SLC] 


1 


wi should enact tn I 
national convention ¢ 


signed at Brussels in 19 


| 


duties on the command 


The Aeronautical ¢ 


‘Oh, no, aviation is not 
situation; in fact, the 


should be left alone 


So the House call 


party, the Section olf 


Law, as “moderato 


} 


“both were too extre! 


stated that, 


“The result is that 


now with this thre 
the Admiralty Commi 


nautics Committee, an 
Law; and we come to 
the recommendation of 


ton and his committee that 
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i simple la irins point that the joint recommendation 
one in Enela lrelan is not in a form complying with 
i | il) pro 1 \rtie X Section Y ol thre House 
eril at ited =R in that no draft of a specif 
like ship pro ut presented. Chairman Fowlei 
CO jlained that the Committee was 
fair to sa Lic isking approval of the substance and 
t till ¢ { i nciple of legislation; he read also 
ild | i i following draft (excepting the 
ha Co ctl clause) of the specifi bill 
til I il the declaration into effect 
| i i , . . 
Che Text of a Bill Is Submitted 
come apout 
; Phe navigation and shipping 
Specific Recommendations as to ‘ 
Pocus ta — . of the United States, including 
Substance of a Bill — ' 
acehnition ol vessel (Or vehi 
cin illy th ! naatio 
found therein, and including 
it tl \ I ' 
rule for the prevention ot colli 
( il¢ hal 
hall not be construed to apply 
that 
» seaplanes or other aircralt, « pl 
rvi ! ing : 
lowing instance 
i] iit in 
\ services rendered in assist 
in iit o1 i 
or mn saving life from, or in sa‘ 
Lire I 
ny aircralt or the cargo or ap 
tl lal i ) { { ‘ 
ol an aircralt in, on or over the 
f th , 
i! tidal water, or on or ove! 
ores Ol the sea or any tidal 
if whether within or beyond the 
of the territorial waters of the 
) ,) . 
| State its districts, territori 
|? ; 
ions, or on the Great Lake 
| i () 
any inland waters within the 
ited Sta ’ 
ity and maritime jurisdiction 
il i 
United States, shall be deemed 
Mn th 1 
ilvage services in all ca in 
Ii 
they would have been salvage 
ion pa 
if they had been rendered in 
Committee on Aeronautical Law Still ition to a vessel. her appar 
Does Not Join in the o. freights. and the persons on 
Recommendation ird. notwithstanding that the air 
Chairmal! Fo ‘ concerned may be a foreign ai 
Hous« ul \ ’ and notwithstanding that the 
ebranadt, ¢ ( in question are rendered else 
[ on A har ithin the limits of tl 
tte rial waters of the United States 
Ol co t Where salvage services are 
red by persons in an aircraft 
property or person within the 
itter 1 I ilty and maritime jurisdiction 
course co f the United States in respect of 
wotins , “ fF Ins . ot 
naatlo iritime salvage, the salvors and the 
f t ( ] nd P : Ladd 
tional a d r of the aircraft shall be entitled 
Co to the same remedies and reward for 
Maritim I Se Services as they oI he would 
Mrs. Will ive been entitled to if the aircraft 
ontirm il ( uirma id been a vessel, notwithstanding 
Fowler’s stateme! 1irma it the aircraft may be a foreign 
Chauncey WI! ( 
. . ° ot e navigation or sh py g ws 
on Rules and Ca the . vehicles 


DECI 


MBER, 
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aircralt and notwithstanding that the 


cryvices in cyt stion are rende red else 


where than within the limits of the 
territorial waters ol the United 
States 

“Section 2. ‘This Act shall take ef 
fect immediately 

With the specific bill thus before 
the House for its consideration, M1 
Wheeler withdrew his point of ordes 

Chairman Fowler's motion to ap 
prove the draft of the bill and 
authorize the Committee to seek it 


enactment was then adopted by th 


House 


Committee on Aeronautical Law 


Provokes Discussion 


Mrs. Willebrandt then presented 
the report of the Committee on Aero 
nautical Law. She gave in detail the 
reasons for its first recommendation 
that the Association withhold en 


dorsement or recomme ndation of the 
Uniform State Regulatory Act, which 


it had approved in 1935. She urge 


this because 

(1) There has been a complet 
change in federal law; (2) there ha 
been an accumulated wealth of ex 
perience under an attempt to secure 
uniformity in the aviation field |} 
means of uniform state act anit 
action ol regulatory bodies created 
under those acts }) there has bee 
very drastic change in pronoun 
ments of the Supreme Court 
tinent to this question 

Conrad E. Snow, of New Hamp 
shire, asked if the 1935 endorsement 
of the Act should be withdrawn 
Secretary Knight stated that 


“The recommendation of the Boar 
of Governors is in effect 
of 


committee, but in language differer 


an endor 


ment the of the 


recomime ndatior 


ind this is the language which 


Board of 
That 
tl 


Governors has suggest 


Associa 


being suspend furthe1 
5 | 


the American Bar 


tior 


lol 1e time 


recommendations of enactment 
law of the uniform state regulator 
act for aviation approved by LIS 
Association in 1935 It is not 
withdraw; it is to suspend for tl 
time being 

W. I Stanley, of Kansas move 


that the language 


the of 


mended by 


Governors 


recon 


Board be sub 


799 
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wording 
Williams, 


of California, asked, “Is any 


stituted for the committec 
and adopted. Ernest S 
similar 
legislation on this subject-matter at 
Chau 


man Willebrandt explained the pres 


present under consideration 


ent legislative situation. Mr. Stanley 


of Kansas, said that the course 


recoj 


mended by the Board of Governor 


“is the most effective action which 
we could take at this time B 
Allston Moore, of South Carolina 


informed the House that the 1935 


Regulatory Act is not being pressed 
for enactment in any state, but ts 
being withheld until the situation 
as to federal legislation clears. He 


thought that the recommendation of 


the committee “was really not nec 
that the action 


Board of Gove 


essary” and recom 
mended by the 


should be taken 


Mr. Stanley's motion to 


rho} 


ilopt the 
recommendation of the Board of 


Governors was put to a vote and 


adopted by the Hous 


Permanent American Aeronautical 
Commission Is Approved 
Willebrandt re port d 
and the Se 
( qi 


Law join in the following recommen 


Chairman 


that her committee tion 


of International and parative 


dations 


That the American Bar Association 
urge that the United States immediat 
organize a National Aviation Commis 


when the 


Acronautical Ce 


sion to function permanent 
American 
(CAPA 


forth in the resolution adopted by the 


ymimission 
is organized for the purpose set 
Inter-American Technical Aviation Con 
ference held at Lima : 
1937 

That the Bar Association 
recommend that the government of the 


September 15 


American 


United States through such media as 
may be proper, encourage the organiza 
tion by the respective American Repub 
lics of National Aviation Commissions 
within their countries, pursuant to the 
above-mentioned resolution at Lima 
the end that a permanent America 
Acronautical Commission (CAPA) m 
be established as soon as possible 


Ihe Board of Governors r ported 


in favor of these recommendations, 


} 
t he 


which were adopted by House 


Chairman Willebrandt announced 


} 


that the committee favored for next 


year a thorough study of the subject 
of liability, in the aviation field. She 
then moved the adoption of the 


800 


committee, with the 


made as to the first 


report of the 
ubstitution 
resolution This was voted by th 
louse 
Chairman 


Kenneth 


. 
Missouri, gave a comprehensive and 


leasdale, of 


factual report for the Committee on 


Legal Service Bureaus. In conclud 


ing, he said that the committee has 


ugegested that its name IS A mis 


nomer, and might well be changed 
Secretary Knight reported that the 
Board ol 


that the 


Governors recommended 


committee be known as the 


“Committee on Low Cost Legal 
Bureaus.” 


] ( asdak : 


adoption ol the report, with the 


Service This was accepted 


} 
| 


Chairman who moved 


change of name This was carried 


1) the House 


Reports as to Judicial Salaries and 
Judicial Tenure 
Walter S 


Michigan, in reporting for the Com 


Chairman Foster, of 


mittee on Judicial Salaries, felici 


tated the House on the efficacy of 


a resolution which it adopted a 


year ago, “requesting committees 


from state bar associations to make 


urveys in then respective 


load 


States as 


to what the cas was for the 


various judges, the population 
erved, and the adequacy of thei 
salaries. That was very helpful 
[he salaries were raised in fouw 


states. The judicial retirement plans 


were either adopted or improved in 


three states. New surveys are under 


way in five states, and plans are 


under way to organize for a survey 


states In 


made 


in seven nine states, alt 


tempts were either to raise 


salaries or to improve the retirement 


provisions, without success. In the 


opinion of this committee, it was 


because they proceeded too ex 


Pheu 
good faith but if 


carried out 


peditiously. efforts were in 


they had actually 


your instructions to 
collect the real data and be well for 
would have 


TJ hose 


however, are at work for a renewal.’ 


tified with facts, they 


furthe 


progress d 


States 


[his report having been received 


by the House, the next in order was 
that of the Committee on Judicial 
Selection and Tenure. In _ behalf 


Chairman, 
Perry Wood, 
stated by Kurt F. Pantzer 
Judge Wood k 


his inability to be present 


of the cx Judge Jol 1) 
of California, it 4 
of Indias 


that enly reerett 


“It is the first session of the Hou 
since its organization which he | 
missed,” said Mr. Pantze1 iS \ 
as the first annual mecting Jud 


Wood felt it of paramount 1 


portance to attend a ting of t 


Colorado Bar Association at whi 
the proposal of constitutional chang 
affecting the appointment and tenu 
of judges was to be presented 

The printed report of the co 
mitted ordered I 


filed 


was 


The Committee on 


Pres Radio and Bar 


( Oop ratior 


between the 


(Crile ] Patterson, of Florida, Chai 
man), recommended that the cor 
mittee be discharged. In the absen 
of the chairman, the report was re 


ceived and its sole recommendatio 


adopt d 


Report of the Committee 

on Public Relations 
Maguire ol 
that the Con 


Raymer I ] lorida 


re port ad 
Public Relations 


That the 


its discretion be 


recommenaca 


! 


Board of Governors it 


iuthorized to | 
¢h 


respect t 


institute a program 


public relations, looking toward 


complete cooperation between th 


American Bar Association and _ the 


state associations 


“(2) Employ a full-time represen 


tative to work, under the direction of 


the President and the committee, in 


continuing and extending present 


publicity, and in carrying out a pro 
rram of public relation 

) Appropriat with the ap 
Budget Committee 


$8,000.00 per annum to be ex} 


proval of the 


in carrying on the work of the Com 
Public 


the employment of a 


mittee on Relations, and in 
Publicity.’ 

In presenting the reasons for thesé 
recommendations conditioned on the 
availability of the funds and the 
soard of Governors, 
Maguire 


discretion of the 


Chairman clared that 


AMERICAN BAR ASSOCIATION 


JOURNAI 
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thre bad taste out 


take 


mouth ot the people’.” 


of 


Protecting the Profession of Law 


Against Misrepresentation 


ost recent illustration 


lhere 18 a com trip called 
Cinder [he morning of 
{ 7, there appeared in thi 
| wtrayal of a lawyer selling 


defending 


ert He wa 


him "] 


worth to you 


n and ays to 


ld it | 
ntall let your client 
] 
| ( tic 10 much 
foil 
on seeking to inf 
I went five dollar 
hye iid, ‘I think that 


e¢ had portrayed the 
la ae | cCrvice on two 
| traval ol hi client ] 
ike a profound impr 
yple older than t ( 
ind tli think that i 
trutl ch things man 
We know it 1s not 
yw that when no one ra 
objec nm, it} re 
lid ! ( put ice I 
\ pointed out to tl 
| it co j trip tha 
ne destroved Ame 
‘ hac neaved 
sctin ” 
‘ r 2 
; } if 
hat 
a ( 
L . 
We a king j 
{ yn ft 
‘ 
— 
| ij YT 
OI 7 
| T 7 
, ceT 
" 
¢ 
the a 
— 


hie I 
cree 


low 


j if 
rie 
' 
ale 
i 
ce 
‘) 
ear 
fact 
tire 
} r 
) 
‘ 
0 
7 
t tha 
+} 
; 


the lawyer but for the preservation 


of American liberty 
Lawther asked if 


hy id frase d upon 


Ex- Judge the 


Board of Governors 
recommendations 


the committees 
Chairman Gay replied, “The Board 
of Covernor ha not pas ed on 
this It has not been before them 

judge Lawther moved that the r 


port be referred to the Board of Go 


Thi Wa 
Maguire 


Crnors cconded 
Oppo adsthe 


Chairman 


notion Jarne 7 Shepherd jr oO} 
lexas supported the substitute mo 
tion to refer. On being put to a vot 
this motion was carried 


Report by the Committee on 
Professional Ethics and Grievances 


Orie L. Phillips, of Cole 


fudge 

[ ' 
; t¢ 
ri | 

Appea im reporting 


on Professional I thie 


rado, and the 
Court of 
the Committes 

d Gru 


The character 


Valice tit) 


i 
ania ¢ 
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they 


ad 


ular metropolitan area; that is, 


They were 


vertising in the newspapers and in 


were all advertising 


other forms of publication 


“After hearing the matter, we 
suggested that what we ought to do 
is get rid of the whole situation 
These two members went home, or 
ganized a section, in their own asso 
ciation, of their particular specialized 
branch, adopted Canon 27 as a gov 
erning rule of that Section and 
secured a voluntary agreement upon 


the part of all the members in the 
specialized branch to do away with 
all 
many advertising contracts were can 
celled; part 


of that group in the profession, man 


forms of advertising \ 


} 


and advertising on the 


of whom, as I stated, were member 


of the association, went out th 
window 
“We think that is a more con 


structive way than to call in a coup! 
of 


wrist with 


over the 
That 18 only 
example ol a number ol nmstances of 


kind.” 


members and hit them 


a ruler on 


that 


Constructive Accomplishments 
Reported by the Committee on 
Unauthorized Practice of the Law 


Chairman Edwin M. Otterboure 
of New York, of the Committee on 
Unauthorized Practice of the Lay 
reported that this “has been a very 
fruitful year of work in carrying 


out the program of cooperation wit] 


national lay organizations and busi 
ness men to end abuses in iriou 
fields. He referred to tl 1) ne 
made with all of the princi il 
publishers of loose-leaf services, the 
arrangements made with the Na 
tional Association of Broadcasters 
the agreement and notable decla 
ration of principles recently worked 


out with the Trust Division of tl 


American Bankers Association, an¢ 


other constructive and umicable 
achievements in eliminating the in 
vasions of lawyers’ work by lay in 
stitutions. Details of these accom 


plishments have been publishe: 
the JouRNAL from time to time dur 
ing the year. Chairman Otterbourg 
filed a supplemental report contait 
ing the statement of principles just 


approved by the American Bankers’ 


802 


Assoc iation 


The next order on the calendai 
was the Re port ol the Special Com 
mittee on Law Lists. At the sugges 
tion of Chauncey FE. Wheeler, of 


Rhode Island, action upon the com 


ittee’s report was deferred on the 
calendar until the supplemental re 
of had 


considered and reported on by 
Board of 


port this committee been 
thre 


C,overnors 
Report by National Conference of 


Commissioners on Uniform 
State Laws 


After a week of activity at session 
of the National Conference of Com 
issioners on Uniform State Law 


held in Indianapolis, its President 
William A. Schnader, of 
had been obliged to return hom 
The ol 
prepared by Mr 
W. FE 
report 
ol 


one 


Pennsylva 
Nila 
Conference, a 
pF 
Kansas 


194] 


report the 
Schnader, was 
Stanley, of 


State d 


ented by 
The 


SPOT 


that the 


the Conference ‘adopted 
Vital 


thi 


act, the Uniform 
Act The need 
\ct was disclosed when the 
has 
the 


only 
Statistics for 
last census 
become 


Selective 


iS taken and more 


pronounced since Serv 


ice Act was passed. It has been sub 
mitted to the Board of Governors for 
its approval 

A number of sessions of the Con 


de voted to 


ference wert considera 
ion of the first tentative draft of a 
revised Uniform Sales Act Dh 
Uniform Sales Act was adopted by 


the Conterence and approved by the 


Bar Association in 1906, thirty-five 
years ago. Changed economic condi 
tions and the great development of 
business and industry have made it 
essential that this act be revised. In 
addition, the Conference has taken 
cognizance of the movement for the 
issage of a Federal Sales Act. Thos 
idvocating the passage of such an act 


ire Coope rating with the Conferenc 


and the Conference is cooperating 
with them in an effort to work out 


in act which will be applicable both 


to inter- and intra-state transactions 
Much progress has been made this 
ig 
Mr 


at the 


Stanley added that “This year 
of 


there were eighty-foun adoptions ol 


sessions the legislatures 


uniform acts promu 
Conterence otf Con 
Uniform State Laws 
by this Association 
an indication that it 
livest subjects that v 
the Conference is | 
the provisions of t! 
and By-Laws of the 
Association with re 
in making the la 


uniform 


mil on 
and ay 
I think 


Hiliing 


Coon 


I 
I 


( 


oO 
hat 
f 


and tf 


om 


Report by the Section of 


titutl 


Bar Organization Activities 


Chairman Burt | 
lowa, for the Section « 
tion Activith pre 
report and a lively 
york of the Section 


egional conteren 


\ssociation into eve) 
of the United Stat 

placed on national 
improvement of yu 
tion 

Thon 


recommended 


Chairman 

and 

adopt, the followit 

by the Section 
“et eee 


on Activitt scr 


and that it 


( haunce y | 
Island 


chang 


raised the DO 
the na 


would require a ¢ 


laws, ol which neo 
viven Phe moto! 
name was not pre 


In behalf of the S 


I hompson move d tl 





Resolved, that the 
ganization Activities 
House of Delegate 

] inn i aw ] 
it¢ ind loc 

ney led to I 
f the Comn 

| tec 
on of Bar Organiz 

i of being selec 
ifter its appointmel! 


[his was put toa 
I 


The r¢ port of the Sect 


] 


nied 


Dhompson 
Bar Oreanis 
] ) | 
of ft 
i} ' 
! ni 
} rook t] 
| (lad cite 
Emphasi 
| ind tl 
rnist? 
ente 
t! Hou 
, Ss 
oO 


| 
| 


R hod 


Junior Bar Conference Proposes a 


Public Information Program 


Lewis I 


Virginia, gave the go 


Chairman 


Bar Asso 


\MERK( 


AN 


i 
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| 1} ( of the American Bar Association the proviso that before the Junior 
‘ i cd by the | ‘ 
ido bar Conterence goes out and solicit 
of the Conference and the Board 
f Gover f the Ame ' ar funds, it shall first specifically secure 
! dele ' the approval of the Board of Gov 
‘ nat ECCI crnors, was inserted on the suggestion 
! ‘ ‘ cluded in the P I 
of the Committee of the House be 
| um shall be deters ‘ 
lta th the Committee « cause your committee felt that no 
ition of the Board of G committee or Section ought to solicit 
! ‘ " can Har A 
i iia ies ee Miike funds for the particular Section un 
ithe tothe ‘ 
( i ram herel uthorize le it WAS 80 pecifically approved 
T | 1 «fv ! trie 
n ; Capes Phe recommendations are approved 
! Ib ! { Gove f } 
1 , ' by your Committee 
‘ iu sticot ‘ 
‘ nittec lhe motion by Chairman Powell 
! to idopt the resolutions was carried 
} fhat the Conte 
f t ef by the Honsse 
mm ! pec tne Mr. Wheeler, of Rhode Island 
¢ Board of Gove of 
1 , moved that the pore entation of 
( tor of i morials in connection with the death 
ponse to a question ly thy of the late Judge Lour pkit vie 
( in of the House. it wa Ned Judge Miller be made a special ordey 
FE Wyman. of Ne Hamp. Of business for the House on TI 
chan in of the Hou Co day afternoon at five o'clock J} 
mthey port of Sector it i voted and thy Hous there Ippo 
| blouse Committes ha oon rece ed until Thursday afternoon at 
the recommendations and two o'clock 
THIRD SESSION 
/ / if Heh t for aiaty I ft the Association are reg 
) of the H had ms of the committer ina revor 
t ! onditionallh other ( 








HOUSE OF DELEGATES MEETING 


James L. Shepherd of Texas, and 
John Kirkland Clark of New York, 
asked questions of Mr. Miller as to 
the recommendations and the pro 
posed changes in the practice of the 
Mr. Miller then 


the adoption of the committee's rec 


move d 


committee. 
ommendations, in the following 


form: 


Special Committee on Law Lists 


The committee recommended that 
the Rules and Standards as to Law 
Lists be amended so as to read as 
follows: 
rhat a Special Committee of five mem 
bers be created, and respectively author 
ized, empowered and directed to 


regarding 
Lists and from time to time advis« 


a) procure’ information 


Law 


members of the Association thereof; 


(b) recommend to the Association for 
adoption from time to time such standards 


or rules, and amendments thereof, for 


Law Lists as may seem in the interest of 


the public; 


(c) adopt, and from time to time 


amend, such reasonable rules and regula 


tions for the conduct of its authorized 


activities as it may find desirable; 


d) endeavor to protect the publ 
and members of the profession fron 
dishonest, fraudulent or unworthy con 


present, or clain 


duct of persons who re 
to represent, Law Lists; 


(e) cooperate with law enforcement 
officers and others interested in the cen 
sure or punishment of such dishonest 
fraudulent or unworthy conduct; 


at the expense of the 
publisher of any Law List shall 
| 


do so, whether 


(f) investigate 
which 
request the committee to 


such publisher is complying with the 


provisions of the Rules and Standards as 


to Law Lists; 


g issue a certificate of compliance 


to the publisher of any Law List which 


h 


the committee, upon su investigation 


Rules and 


finds has complied with the 


Standards as to Law Lists of the Associa 
tion and the regulations of the Com 
mittee; and revoke, conditionally or 
otherwise, the certificate issued to the 


publisher of any such Law List if the 
committee finds that the publi 


of, after receiving such cetti 
violated any of such rules, standards or 
regulations A Law List as to 
such certificate shall be issued anc 
revoked shall be deemed to be an “ap 
proved Law List” within the intendment 
of Canons 27 and 43; 


h take such action as it may deen 


advisable to cause the issuance or revoca 


tion of a certificate to be made known 


the members of the Association 
Rules and Standards as to Law Lists 
The 


mended the 


Committee further 
Rules 


recor 


following and 


804 


Standards, and each of them, be 


adopted as and for Law Lists in 


which lawyers may permit their 


names and _ professional cards to 


appeal = 
legal 


1. Every list of attorneys at law 
lit main 


directory or other instrumentality 
tained or published primarily for the 
purpose of circulating or presenting the 
name or names of any attorney or 
available 


shall be 


attorneys at law as probably 


for professional employment, 
deemed a Law List 

2. The purchase or use of a Law List 
the publisher of which has a certificate 


of compliance may be 


recommended to 
attorneys at law, or laymen, by its issuer 
circulation 


thereof 


only on the basis of the 


physical makeup and accuracy 
listed 


Efforts 


issuer of a Law List to otherwise 


und the extent to which lawyers 


therein have been investigated 
by the 
secure 


employment for any attorney 


listed therein, or presented thereby, shall 
be deemed ground for not issuing a cer 

ficate of compliance, or for the with 
drawal of the 


} 


certificate if it has alrea 


een issued 


Q 


3. No certificate of compliance shall 


e issued t 


the publisher of any Law 
List or continue unrevoked 

a if 
tion, publication, distribution or presen 
thereof, the 1 


aoes, 
permits to he 


in connection with the prepara 


tation issue! causes 


done encourages OT pal 
ticipates in the doing of, any act or thing 
vhich, directly or indirectly, violates the 
Canons of Ethics of this 
} 


Association, or 


1ich constitutes the 


‘ unlawful practice 
of the law; 
shall be 


i basis which does not tend to promote 


b) which conducted upon 


e public interest, or which employs a 


practice not in accord with a high 
standard of business conduct; 
( or if the price for 


or listing therein, is not uniform within 


representation 
reasonably prescribed areas, or is ex 
orbitant; 

d) or if any obligation is assumed 
by either 


user or attorney, to employ 


exclusively or preferentially, in the for 


warding, receiving or exchange of legal 
business, the attorneys listed therein; 


e) or if in the physical makeup 
thereof, preferential prominence shall be 
given to the name of any atiorney or at 
therein, by different size 


torneys listed 


or character of type, underscoring 01 
other methods employed by printers for 
emp! asis or to attract attention; but the 
foregoing shall not prohibit the publica 

m in the geographical section of a Law 


List of 


(.anons 


such professional card as_ the 


permit or of a reference there 


to such card in another section of the 


book: 
f) or if the issuer thereof shall en 


deavor to direct or control, the profes 


sional activities of any attorney listed 
therein or presented thereby; 

g) or if such Law List shall be pul 
lished or issued as a part of any profes 
sional, commercial, trade or business pub 


lication or journal 


h) or if the issue 


hereof shall 1 


lect or refuse to promptly and 





notify the Association 


payment or payments m 

suer, or by an indemnito1 

of defalcation by a listed attorn oO 
b) cooperate at the request ot 
Association, in the investiga 
tainment and proof ol e tacts of 
claims 


4. The publisher | Law List wl 
has received a certificate of complia 
from the committee n rate its list 
in a manner not d sroved of 


committee 
House tn rep 


as to law lists was approved 


By vote of the 


recommendations were adoptec 


Report of the Section 
of Legal Educatior 
W. E. 


man of the 


Chal 


I cluca 


Stanley, of Kansas 
Section of Lega 
tion and 
recognized 
He first 

“Resolved, that the College of Lav 
Willamette University, Salem, Or 
College of Law of th 
Toledo, bi 


approved as fully meeting th 


then 


to present its I 


moved the tollowtinys 


port. 


gon, and the 
University of the City of 
stand 
ards of the American Bar Associa 
tion.” 

The 
Stanley moved also the following 

“Resolved, Detroit Co 


lege of Law, Detroit, Michigan; t 


motion was carried Mi 


that the 
School of Law of Lincoln Universit 
St. Louis, 


Law of the University of 


Newark, New Jers y; and the Schoo! 


of Law of Southeastern Unive 
Washington, D. C., be provisionall 
approved as now mecting tl Stan 
ards of legal education of tl 
ican Bar Association 

Judge Lawther of Texas, Sidne 
Oregon, and Chairma 


discussed tl 


Teiser of 
notion whicl 


House 


reportec 


Stanley 
was then adopted by 

Chairman Stanley then 
House 


“Due to the 


that 
fact th 
vested this Council wit] 


approve law schools, your 


to the 


you have in 


has become in fact a rating associa 


tion in the educational field in the 
We are so recognized 


and being so recognized 


United States 


we have 


that 


responsibility to pertolr sO 


we are negligent in that 


responsibil 


I 
ity, the burden of that neglect 


AMERICAN BAR ASSOCIATION 
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Admissions to the Bar, was 


Missouri; tl School of 


rsity ol 


authority to 





Coun i] 





owe 
atic 
stud 
iati 


iski 








ll squarely back int he lap of 
\merican Bar Association 
\fter inspection, ugh we 
the responsibili ) maintain 
lards in the Uni States in 
education, we | l ex 
oluntarily, whi iave the 
rity to do, to and 1 
the approved ools of 
United States, t that th 
riorming a p ction in 
il education 
We have ov 
d law schoo ive no 
round to VM 
n't the fun I 
cooperation wi \ ica 
ciation olf Lay ‘5 aré 
trying to d tio 
but | i! i oda\ 
schools in so u 
ncial_ = difficul ise 
I h re ago 
O and sho if 
to aintai onsibility 
} i rating a ir catior 
" the Uni » il i! 
y, way a to meé 
it contin ( ( ist get 
\ of tl i lt 
onsibility for 
( Chairman Stat rred to 
i th 5 ) ard 
) ( I ar Tt ication 
Line racticl In ( 
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ct that th 
lay &( loo 2 
com iro t 
rious lec cre 
cifhe ics chools 
\lready it i , Is to 
er the st i i d 
ition, sO as t | 
idents I} At As 
lation,” said Mr. § s not 
king for any del rs 
S i class b il ! 
n the futut 
. ir of this countr innot d 
lete th i co tr 
yr the next th irs al 
: ive that u t] 
duc ition tha i 
some way O sav 
| Cs law Ss oo] y en ’ 
your respectiy tat st ad 
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from undoing the work of this As- 


sociation over the past twenty years.” 


Important Action as to State 
Adoption of Uniform Laws 
In the absence of Judge Hanson, 
of Nebraska 


ittee on State Legislation, its re 


Chairman of the Com 


port was presented by Sidney Teise1 
ol Oregon, who said that the Uniform 
\cts adopted by state legislatures in 
1941 had been brought to a total of 
Mr. the 
the 


ighty-four. leiser moved 


adoption ol following recom 


mendation of the committee: 


That every state bar association be 


ged to further the passage of state legis 
m approved by the 


\ ( 


American Bat 


ition by the following steps 


Special Committee That a Commit 


Laws be created 


that 


tee on Uniform State 


this purpose where has not 


been done 


: ae 


Organization. That the appropriate 


ommittee of the state bar association 


e integrated with other organizations, 


as the members of the American 


Bar Association Committee on State 


Legislation, the Commissioners on Uni 


form State Laws and the Commission 
n Interstate Cooperation to secure 
ordination of effort 
Procedu hat a legislative pro 
gram, including drafts of legislative 
yills and study of their effect on exist 
law, be completed prior to the 


lections; that it be brought to the 
ttention of the legislators and the 
vernor immediately thereafter; that 
ngements be made for the introduc 
of the bills at the beginning of 
ession and that prompt and ade 
ite sponsorship for the bills at each 
itive step be secured 
Revis s and Judicial Rules That 
wherever statutes are undergoing gen 
eral revision or judicial rules are in 
reparation, an effort be made to se 
cure the inclusion therein of any state 
legislation approved by the American 
Bar Association that may properly be 
idopted 


[he resolution was adopted by the 
House of Delegates. 

John Kirkland Clark of New York, 
the National 
Examiners, 


Con- 
asked 
leave to comment briefly on what had 


as Chairman of 


rerenc ol Bar 


been said by 


Stanley of 
Mr. 


Chairman 
the Section of Legal Education 
Clark declared that: 
We have cut down the members 
bar coming in year by year to 
ess than fifty per cent of what they 
ere ten years ago; and there is 
ry prospect, to my mind, that with 


n three or four years the number of 


of this 





applicants will be insufficient to con- 
stitute replacement, so that this prob 
ably will be the real problem.” 


Lively Debate as to Report 

on Public Relations Work 
As an item of unfinished business, 
the report of the Committee on Pub 
lic Relations, 
ferred by the House to the Board of 


which had been re 


Governors, for its recommendation, 
was again placed before the House 
Secretary Knight stated: 

“The report was referred by the 
House to the Board of Governors at 
its session held yesterday, Wednes 
day. The Board considered the report 
at a subsequent meeting late yeste1 
day afternoon, and the Board now 
transmits it back to the House with 
out comment.” 

Chairman Maguire of the Commit 
tce again urged the adoption of its 
recommendations, which appear in 
the report of Monday's session of thx 
House. Mr. James L. Shepherd, ]1 
of Texas, said that “it seems to m«¢ 
inappropriate to speak of instituting 
a program of cooperation” between 
Bar Association and 


the American 


the state bar associations, as that has 
been one of the principal objectives 
for many years. 

Louis E. Wyman, of New Hamp 
shire, expressed doubt as to the em 
ployment of somebody “who is to 
go around the country to represent 


the views of this Association unr 


stricted by any committee. I do not 
believe this Association can get any 
one whom it can trust to speak for 
the Association.” 

Loyd Wright, of California, sup 
ported the committee's report, on th 
basis of the experience of the Stat 
“The lawyers of 
this country do not realize the tr 
of this As 
sociation in Washington,” 
Mr. Wright. 


Answering Mr. Wyman, L. 


Bar of California. 


mendous contributions 


declare d 


Stan 
ley Ford, of New Jersey, stated that 
“It is not contemplated that this rep 
resentative will be an orator or a 
public speaker or a handshaker. but 
rather a public relations counsel. Hi: 
is not to direct the public relations 


Association but rather to dis 






805 











HOUSE OF DELEGATES MEETING 


seminate information concerning the 


work of the Association.’ 


Judge Lawther again referred to 


the failure of the Board of Governers 


to make any recom ndation or com 


ment as to the report. Ex-Judg« 


Arthur G. Powell, of Georgia, argued 
in favor of the report: 

“I belong to the conservative el 
the said he 


ment of Association, 


“If I were to judge of this report 
merely on my own intelligence, | 
would vote against it, because it 
seems utterly illogical to me that the 
American Bar Association has to ap 
peal to the public through any side 
But I have seen it 
I saw Mr. Maguire 


Atlanta, hold one of thes« 


show. in opera 


tion. come into 
institutes 
with several high pressure artists like 


our friend Thompson there, and the 


results were wonderful.” 
W. E. Stanley, of Kansas, declared 
that, “it is high time that this House 


of Delegates makes up its mind as to 
what we are going to do or what we 
are not going to do,” as to allocation 
Association funds to 


of the limited 


different projects of the Association 


“This matter was referred to the 
Board of Governors for their com 
said Mr. Stanley. “They did 


not see fit to comment upon it or to 


ment,” 


furnish this House of Delegates with 
any information, any suggestion con 
cerning it, and yet this motion as it is 
presented again puts it back to the 
discre 


Board of Governors in then 


tion, and they haven't any ideas on 


the subject; also the discretion of the 
Budget Committee, and we have no 
facts with respect to the relationship 
of our budget to the other activities 
have limited 
funds like a 


a shotgun, scat 


of the Association. If we 
us use those 
like 


tering all over the lot.” 


funds, let 
rifle instead of 


Judge Lawther declared that “it 
is passing the buck.”” Chairman Ma 
asked Loyd Wright 
questions, to bring out the California 
Ransom, of 
New York, expressed the view that 


guire several 


experience. Ex-Judge 
“the way to get good public relations 
in this country is not by hiring pub 
lic relations counsel,” as proposed by 
Mr. Ford. 

ag his sel] itself 


Association will 
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to the country,” Judge Ransom 
added, “‘by the quality of its work, 
the quality of its advocacy, the ideals 
of its profession and the service 


which it renders to the improvement 


of the administration of justice in 
all its forms, including the admin 
istrative agencies, and to the defens 


Phe 


jargon of public relations counsellors 


of constitutional guarantees 


isn’t in any language which goes to 


the advocacy of human rights. If 


you want to authorize the hiring of 
practical and experi need ne wspapel 
men to help tell and sell our story 


I have sympathy with it 


Statement by Philip J. Wickser 
of the Budget Committee 
the finances of the 


References to 


led to a significant stale 
Wickser, of New 
Chairman of the 
Chai 


Commit 


\ssociation 
ment by Philip J 
York, 
Budget Committee, a 


Public 


said 


INCOMING 
forme! 
man of Relations 


He 


Public relations is a big topic. | 


tee 


became convinced after several years 
all 


like a great many other things 


of study on it that it has an ove) 
price, 
which this Association has atte mpted 


to do in its history—the Coordina 


movement, for instance, which 


the 


House, had an over-all price which 


tion 


resulted in formation of this 


ran very far in excess of what we 
could hope to get in one yeat 
“The Association should face the 


I think pub 
lic relations is a very important sub 
think 


ahead with it by determining it in 


proble m in these terms 


ject, but I do not we can get 


its relation to one 


particular year, 
without knowing what we are going 
You 


fruitful, 


to do about it the next year. 
make $8,000 


and you can waste it by cutting it 


can now very 


down next year. It is not a problem 


which is capable of being framed on 
an annual basis; it is an over-all prob 
le mm 

“You know that, ordinarily speak 
ing, the Budget Committee has to 
exercise a certain amount of discre 
tion in trying to allocate the sums 
the income, 


within total of 


oul sO 
that we may bring you a balanced 
budget. If the sense of the House is 


| 


that we should spend trom our a 


number of 
fo} 


national d 


cumulated surplus any 


dollars for public relations o1 


any other thing, such a 
Budget Com 


lense, for example the 


mittee will effectively carry out th 
orders ol the Hous 

“The Budget Committee can di 
into our surplus, but oul under 


standing is that you do not want sur 


plus dipped into. ‘Therefore, it gets 


down either to making out good 


as 


a relation as we can between the ex 


penditures which are kept alive on 
substantially the same annual appro 
and a diflerent kind ol 


priavion, 
ex pr nditure, the expenditures for the 
which ar¢ effort 


eflorts erowing 


such as national defen and such as 
public relations would be if we eve! 


go anywhere with it 


Waste Through Shift in Emphasis 


“The difficulty com from the 
money we waste through §shilting 
emphases. ‘There are half a dozen 
majo endeavors of this Association 
today Make a list of them, and put 
them in the order ol preterenc ] 
don't propose to t ll! the House what 
is the most important and the second 
most important endeavor of this on 
ganization, but there is an ordei 
amongst them, and what need is 
a public opinion within the House 
a consensus of where the « mphasis ol 
the Association should be placed 
among these important things when 
they compete with each other, and 
that is just what they do 

“The Budget Committee, so far as 
I can speak for myself on it, believes 


Relations Committe 


efforts. It 


Public 


should be sustained in its 


that the 


recognizes that it is marking time 
If you don’t want it to mark time 
figure out the over-all cost, and put it 
at the top ol the list and we will be 
with you. 

“IT am not saying a word against 
the project. I am entirely for it. I 
am not characterizing public rela 


tions counsel nor ways and means 


I am only presenting to you what 
looks like a budgetary proble m, but 
1S really an association il | roblem olf 
the first importance. 
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OF 


ou want them to get the money delphia and was received and filed 


In this matter ol public relation 
Howse Action on Resolutions Adopted 


i little old fashioned. I have a 
that, after all, the best toni by the Assembly 
iblic relations was given to Gain \t this puncture the House took 
lehovah in the second generation up the resolutions which had been 


on carth. You wv introduced by individual member 


il] probab 


ll that Cain was very much con on the floor of the Assembly, heard 
about hi tanding on the and reported on by the Resolution 
n which he lived. He wa Committee headed by Judge Sum 
ilar] mecerned because he ners of Texas, as Chairman, and 
t that Abel had a little better adopted by the Assembly. Secretary 
1. ind, noting the ituation Knight certified that four such reso 
Lor iid unto Cain (Genes! lutions had been passed by the A 
Chapter, 7 Verse If thou doest embly DPheir text app ared in the 
halt thou not be acce pted re port ol the proceeding ol the 
I do well first, and then, uf we Thursday session of the Assembh 
nough money to ¢ mplo Orn in the November JOURNA! 
to tell them about it let do Resolution Number 7 by Murray 
i do well by the publi Shoemaker, of Ohio, expressing sy! 
elf is m and we don't need pathy for the bar of Paris, was con 
inybody to tell the publi curred in and adopted by the Hou 
on motion ol Roy I Willy, ol Sout! 
r ¢ Smith |r ol Ne Dakota 
a member of the ¢ olution No. I] by Mr. Gi 


OMmittes Ry 
| ( 


‘ublic Relations and the B 
ford ol California, in tavor ot t 


/ 
ittee, argued for the reso} on 
creation of a Junior Bar Conference 
} | | . 
the grounds of ts discretionary 
in the Inter-American Bar Assoc 


r, in that any appropriation , , 
tion, was concurred in and adopt 
' ' } 
ployment would be under the , 
. by the House, on motion of W Ro 
of the Board olf Governor ; 
Vallance, of the District of Columbia 
n Kirkland Clark, of Ne ie 
, , Re olution No 13 by Charl 
) oved a8 an amendment that 
' : Ruzicka, of Maryland, for a specia 
wort be referred back to the . 
committee to study the term of oftx 
ft Governor ith a request 
of the President of the United Stat 
i recommendation sO that wi , . 
;, , ; was concurred in and adopted 
Kno" where the Board tana 
, the House, on motion ot ¢ Jud 
this authority, im the I 
Lawther, of I« 
financial position 


an Maguire and Gu R 


of California, Oppos Wright, of California, tor ba 
re{e) I his Ho ciation efforts to maintain tl i 
policy-making body of this onal independence of the t 
illo declared | dve ( yartments ol government i 
no reason h ) rred in ana opted by U H 
I by again ash Nn ui0on OF Frank H. H Kt 
information Maine 
I Clark motion to Ir i Oscar ( H f Michig 
»a vote. It failed of ado nted the report of the Co 
I he resolution emanatil ro ) Co rc nh was 
ittee was then adoy His oral statement was pr 
H on a rising vo of f y! pa ne and unifor la 
} ainst | Val ) hict ij CO tee « | 
H yuse not vot uv Oo! Ho 5 ction 
ie! Ort O » Chair n Robert N. M r. of 
Utility La Georgt (51Dso0!1 District of ( | bia ske } 
nia, Chairman) was sul f tl Co ( 
) im (¢ lark Mason Phila in ations ) res 
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The Pub 
lications, and Indexing, which the 


Committee on Printing, 


Board of Governors abolished on the 


committee’s recommendation, ren 


dered no report 


Distinguished Visitors from Latin 
America Are Presented 


When Chairman John T. Vance, 
of the District of Columbia, was rec 


ognized for the report of the 


section 
of International and Comparative 
Law, he first asked for and received 
introduce to 
distinguished col 
America The 
following thereupon took place 

Mr. We have the 


ure of having with us Di 


unanimous consent to 
the House two 
leagues from Latin 
VANCE: pleas 
Manuel 
Fernandez Superveille, President, of 
the Cuban Bar Association, first Pres 
Asso 


Presi 


ident of the Inter-American Bai 
ciation, and elected Honorary 


dent at the first meeting when he was 


succeeded by a lawyer from Buenos 
Aires, Dr. Honorio Silgueira. Dn 
Manuel Fernandez Superveille, a dis 
tinguished colleague from Cuba 


(The 
CHAIRMAN GAY 


House arose and applauded 


I am sure, gentle 


men, I express the sentiments of 


the House when I say we are glad 
to have you here. 
Mr. VANCcI I should like also 


to introduce a gentleman who has 


come all the way from Chile, a col 
league from the Santiago (Chile) Bar, 
Dr. Mario 


distinguished lawyer in his country 


Tagle Valdés, who is a 


is recognized abroad, and is on a trip 
of study and pleasure throughout thi 
North 
I have the great pleasure of present 


Tagle Valdés Che 


House arose and applauded 


United States and America 


ing Dr. Mario 

CHAIRMAN Gay: I am sure I also 
express the sentiments of the Hous 
when I say we are most happy to 


have you with us. 


Debate on Report as to International 
and Comparative Law 


After submitting his report for the 
Section, Chairman Vance moved the 
adoption of the following four reso 
lutions, as a whole: 

First: That, the Assoc 

country’s adherence to a convention t 


be entered into by all the state 
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Americas making provision for a simple, 


expeditious, effective and inexpensive 


system whereby the tribunals of each 


country can procure the service of docu 


ments and obtain evidence within the 


territory of the others; procure informa 
tion on subjects of law of the other stat 
and assure in all such states, the recog 
nition and execution of final judgments 
according to the recognized principles of 
international law 

Second That this Association approve 
Acad 
Comparative 
shall be to 


develop studies on thos 


the creation of an Inter-American 


emy of International and 


Law the 


promote and 


purpose of which 


ubjects, especially with reference to mat 
American soli 


shall be 


a Commission of seven members to bl 


ters which allect inter 


darity; the Academy organized 
ly 
appointed by the Executive Committee of 
the Inter-American Bar Association; the 
Commission shall have full 
rf 


the promulgation of 


powers for 
rules an 


Academy 


orders, 


which the 


egulations by is to 
be governed and to decide all matters in 
connection with its functioning, as well 


is to fill vacancies occurring therein; the 
\cademy is to be financed through regi 
donation 


it by the 


tration and matriculation fees 


ind contributions made to 


American governments, and by privat 


a quasi -official institutions that may 


have an interest developing suc! 
studies; 
Third: That the 


Protection of Literary and 


Convention on the 
Artistic 
Aires on August 10 


Prop 
erty, signed at Buenos 
1910, and ratified by the Congress of th« 
March 12 1911, be 


in accordance with the change 


United States on 


amendes 
suggested by the Eighth International 
American States; 

Fourth That the 
the resolution 


Scientihe 


Conference on 
Association endors 
approved by the Eighth 
American 


1940 


Congress in Ma 
recommending the translation into 

her languages of the 
lics the Restatement of the Law of the 


United States of 


American Repub 


America 
Institute; 


as approved b 
he American Law 


That the translations, in addition t 


pious explanatory footnotes, contain 


brief historical and analytical introduc 


ns on the nature of tl 


origin and 


orresponding Latin-American and Anglo 
I 


American legal concepts, principles and 


institutions; 


} 


[hat measures be | 


enacted to facilitate 


the completion of the 


} 


lative to the 


mportant task 
unification of commercial 
ind civil law and the uniformity and uni 
fication of legislation entrusted to official 
igencies by the International Conferenc: 
of American States; 

volume on Conflict 
American Law Institut 
taken to 


Chat as soon 


of Laws of the 


as tne 


ve translated, measures be 
erate in a detailed comparative stu 
for the purpose of examining the exte 

which it can be reconciled with the 
Bustamante Code of Private Internationa 
Law; 


That if requested by the Ameri 


Law Institute, the Chairman of tu 
Section be authorized to appoint a com 
mittee to cooperate in the actual work 


AMERICAN 


Questions Are Raised as to the 


Third Resolution 


Speaking for the Patent, Trad 
Mark and Copyright Section as t 


Hackle 


to call atte 


Roy + 


jr., of California, arose 


the third resolution 


tion of the House to the fact tha 


there appcat to be among the resol 


tions at least two, possibly thre 
which should have been referred 

the Section of Patent, ‘Trade-Mark 
and Copyright Law, before consid 


Hous The resolu 


tions are those which deal expres: 


eration by this 


with the question ol copyright in th 
States 


United and do not deal ¢ 


clusively with the subject of inter 
national o1 comparatlve law 


“The 


relerenc 


resolutions to which I| hav 


include one hich is pro 
Hou 
adhe 
ention 


Hous 


three previous occasion 


posed to be adopted by this 


that the Association favor the 


ence to an International Cony 


which has been before thi 


on at least 


and in each instance the House ha 


taken a view contra! to the recon 


mendation of the International and 
Comparative Law Sectioi 

Mr. VANCI l am not askin th 
House of Delegat to discuss any 
thing except the first four resolu 


concerns the 


tions, none of which 
matter being now discussed by M1 
Hackley. 

Mr. HACKLEY I Vance, di 


any of these four resolutions relate to 
the question of copyrig! 

Mr. VANC! As th embers ane 
the thir 


] 
Casi 5 | 


yourself can 
relates to the Convention on Protec 
tion of Literary and Artistic Propet 
Aires on August 


ty, signed at Buenos 


10, 1910, and ratified by the Con 
gress, and so forth 
Mr. HACKLEY That conventior 


j 


is directed to the subject of copy 
right, has not been studied or pre 
sented to the Section of Copyright ol 
this Association, the Patent, Trade 
Mark and Copyright Section, and | 
move as a substitute motion that the 
solution of 


question of the third re 


the report of the Section of Inter 
national and Comparative Law b 
resubmitted to the Section of Inter 
national and Comparat Law to be 
discussed with the Section of Patent 
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he | fark and Co La in Section of International and Com Law, submitted its re port which wa 
| om on all rative Law to study further in col received by the Hous« 
tit ) 1 tor iboration with the Section of Patent, 


alee ' Trade-Mark and Copyright Law Report of Section of Patent, 


Trade-Mark and Copyright Law 


Ho | tion was carried 
mi 
Debate and difficulties arose as to 
Mr. Hackley’s Substitute Motion Report as to Facilities of the Law ome of the recommendations in the 
Is Adopted Library of Congress report of the Section of Patent 
tank , , \ iv M. Shoemaker, of Ohto Prade-Mark and ¢ opyright Law, sub 
hetween tl { ,] | the Committee on Facilite ol mitted by Loyd H. Sutton, of the 
led. Mr. Smit] | he | Library of Congress, gave it District of Columbia, its Chairman 
| ca val ha 
, f t. He moved the following reso Chairman Sutton moved the ado 
parat oul i ! 
' | Pp ‘ or tion ol the sectbon Resolutio: 
if } r that he Americar har 0 | 
‘ the Congre ol hie Ilha the Association a ipprove 
it t ippreciation ! the prim ple HR. 3960 and §. 49% det 
) re tl f the La ] 
1d re aad | Concerning it he said that “thes 
Board of Governors had rec 
an Vance { Hach ' — bills curtail the power of the court 
ended approval of this resolu ;, 
Lawther }2 \\ ri in granting injunction in patent it 


Phe House idopted it ' 
. Hon and are considered unwist 


! 

; | hoemaker mo eal il ' this - _ 
Hackley ’ ! i ind unnecessary, particularly in 
O2 ot i! f . of the right of eminent domain 

j ' ih 7 
louse ; Chairman Gay asked Roy E. Wi 
lorse Resolution XII of the 
Conference of the Inter-Amet to report the action of the Ho 
rther Resolutions trot he Section I tion recommending “the ¢ Committee o the Section re 
decuaae, "tics . nent of national centers of lega sae Mae Willy renlied that: “I 
fF \ mentat n the « rtrie 
idditional 1 d ‘ f ‘ int to say in frankne to the € ; 
} cl ryt an. of the Sectior that the J ember 
ctior | ) ike! ed further of your th-committee have ver 
( ' e knowledge about patents, c 
on ( rre , ' , , ‘4 , 
f ghts and trade-mare We do ree 
' f the I 
mend, with reference to thi 
’ | ori a we | A the ore? ter 
i ) Approve t} Ms rH ! 
| ( . , cy re f) if oT r cr it) f ’ 
- have checked thy a f 


ny of ¢ 1 of offic ng ‘ ' ‘ 
fact bey Q 4 ) rT yorior cyt 4 
n su (5 riec 0 T 
rs al f the I'nited State 
: Resolutions Develop Debate 
M : , as to House Action 
; The first res 
ha T | R } . [ 
aa ypted Chairman §S : 
rT / 
: ‘ } ed 
the H Ex-] Laurance M. H 
p R 5 ; 
t 1 { ' ort ¢ R 
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Mr. Smith, of New 


said, in part: “This is one bi inch of 


Jersey, then 


legislation where I think we ought to 
permit the position of the Section to 
be expressed. I think we are com 
mitting ourselves to something about 
know nothing. I would 


that the Section be 


which we 
like to 


permitted to present its position to 


suggest 


the proper committees of Congress as 
the Section’s position on this legisla 
tion.” 

Chairman Sutton raised the point 
that 


“whether is consistent with the 


by-laws of the organization which 
would require that before any se 
tion or committee may appear be 
fore any committee of Congress o1 
body, it must have the approval of 


the House of Delegates.’ 


The Problem of Reports in Specialized 
Fields of Law is Stressed 


George M. Morris, of 


the Section of Taxation, recognized 


Chairman 


the importance of the practical situa 
tion, as to his own and other Sections 
dealing only with specialized fields 
of law, rather than the work of the 
general practitioner 

“There 


said, “some method of handling these 


must be developed,” he 


Section reports which recommend 


legislation which is more intelligent 
than the method we have 


“The 


mendations is known to so few of us, 


now. 


character of these recom 


that it is very difficult to pass upon 


them intelligently, and we have re 
stricted our committees such as M1 
Willy's, and it seems to me rather 


properly so, to saving that there is 
nothing that they can see in the form 
the House, 


Association 


or in tradition of the 
or the principles of the 
which is violated. 


la 


“T know that in the recommen 
tions of the Tax Section that is even 
more true. I am going to be in here 
tomorrow morning with sixteen pages 
of recommendations, some of them 
ten or twelve pages, because of the 
prescription of the House rules and 
the rules of the Association, of bills 
and parts of bills which this Tax Sec 
tion wants to have taken up, and 
taken up immediately 
Willis Smith, of North Carolina, 
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said that: “It would seem to me that 
this House can never hope to compre 
hend all of the specialized subjects 
It therefore seems to me that in some 


instances—and this is one of them 
the Association would allow the Sec 
tion to express its views in the nam 
this Association 


of the Section of 


Manifestly, that comes nearer repre 
senting the real situation than for us 
sitting here voting on something 
about which we know nothing.” 
Robert F. Maguire, of 


stated that we should not start 


Oregon, 
“on a 
precedent of giving a blank approval 
It seems to me far better to have the 
Chairman of the Section inform the 
House, in general language, of the 
purport of each proposal. Then we 
on them as seems best.” 


can vote 


Further Debate as to Resolutions in 
Specialized Fields 
Chairman Sutton then moved: 
Resolution No. 3: That the 
ipproves in principle H.R. 5258 
As to it he stated that “This bill 


Association 


provides for disclaiming invalid pat 
ent claims, for validating patents to 
the extent they contain valid claims, 
and limits relitigation of claims held 
invalid.” 

Charles 
stated 


Markell, of Maryland, 
inability to the 
Mr. Seasongood, of Ohio, 
isked that all of the resolutions be 


his vote on 


resolution. 


referred back to the House Com 
mittee “for a real report on the 
subject.” 

Mr. Wheeler, of Rhode Island 


made a point of order that copies of 
the bill 
desks. 
ruled that Section 20 of the By-laws 


were not on the members’ 


Chairman Gay, of the Hous« 


does not apply to action as to the 
idvisability or inadvisability of bills 
introduced, printed, and pending in 
the Congress. 

Mr. Seasongood then insisted on 
his motion to refer Section Resolu- 
back to 
Committee on Section Reports. Car] 
B. Rix, of that 


the House be 


tions 3 to 1] the House 


Wisconsin, urged 
“tolerant” as to Sec 
tion recommendations in specialized 
He Ids 

‘The House should concede 


SOIC 


thing to the committees, the Se 


tions, that have worked all the year 


declared Judge Law 


ther. ““They probably have 


on this thing,”’ 
a special 
knowledge of the matter, and wi 
concede something to the 


have voted 


should 


here 


judgment. I mal 
times on things I did not know a 
damned thing about, but I knew thy 
committee knew all about it. I think 


when a committee has spent time an 


has a special knowledge about a pa 
ticular subject and comes in het 
with a report, as far as I am cor 
cerned I am willing to follow th 


committee 


Mr. Seasongood argued further for 


his motion to refer Mi Morris 
agreed with Judge Lawther that 
until we have a better machiner 


“we should take the Section on 
was then 


cted b 


faith.”” The motion to refe1 


put to a vote, and was rej 


| 
the House 


Memorial for Judge Lumpkin 


Is Presented 


] 
] 


The House then suspended its reg 
ular order of business, to hear the 
memorials prepared as to two dis 
tinguished members of the Hous 
who had recently died. They wer 


eloquent and moving tributes to be 
loved and devoted members of the 
\ssociation and the Hous 

Former Governor John M. Slaton 
of Georgia, gave the memorial trib 


ute to Judge Lumpkin 
‘““The subject of a famous lecture 
was “The Numerals’. They 


distances, 


dec lared 


calculated values deter 


mined weights, but their real worth 


is not understood until they measure 
the years of life of a noble man 
“Alva Moore Lumpkin, a membe1 
of this House of Delegates as State 
Delegate from South Carolina, died 
on August 1, 194] He was born 


13th, Milledge 
Georgia, the old capital of the 
South 


November 1886, in 
ville, 
state, and moved to Columbia 
Carolina. 


“In his adopted state his activities 


covered many fields of human in- 
terest. He was a member of the State 
House of Representatives, Special 
Assistant Attorney General, a mem 
ber of the Board of Pardons, Acting 
\ssociate Justice of the Supreme 


Court. He was President of the South 
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lina Bar Associat President tion was technical. I impose a fine of alted is the possession of the thinker, 
Columbia Ch of Com $100.” the scholar, the true prophet, who be 
a member of the ¢ liation “It was while district judge, and holds with sight instructed and clari 
lission for adi nt of after a service of several years, he was’ fied by the experience of ages, the 
between the 1 States and appointed United States Senator result of things. 
iy, and his vith from South Carolina to succeed “Senator Lumpkin lived upon the 
il and social ms was Senator Byrnes, who had been ap- altitudes, and maintained the stan 

: pointed to the United States Su- dards of gentle .forebears, whose 

sut the practi iw was preme Bench. heritage he recognized as imposing 
1 of endeavo vhich his “In the Senate he had become a _ an obligation and not a privilege. 

lid talents four reatest ember of the powerful Judiciary “His intercourse with people main 
tunity. Admitt the bar of and Appropriations Committees. tained the importance of manners, 
th Carolina, he ra ose to a \n easy mode of retiring from the and the urbanity by which his daily 

rship in his prof being a federal bench to join his brother relations were marked belonged to 
of the con firm of lawyers was to accept for a brief in- the time when ‘knighthood was in 

is, Lumpkin and ¢ when terval a seat in the Senate. The flower.” He regarded courtliness, a 
to the Ber forum of the courtroom was where smile, a wave of the hand, a few steps 

1 Georgia his xperienced his greatest pleasure, out of the way, a batch of conven 
iantlv associat t] it ind had he lived, he would have tional good wishes—they drop suffi 
il and polit v of the turned to the practice of his pro- cient pleasantness into the fluctuat- 

Gove _ rW pkin, a fession. He knew, in the language ing scales of ordinary experience to 
ber of it. was ¢ Executive Chief Justice Hughes, that ‘work make the day a happy one. 

Henrv Lumpkir the first condemns a man to perpetual youth.’ “His friends knew him for his 

Justice of the S Court In the latter part of July, 1941, loyalty, sincerity, and kindliness. No 
his decisions d extra he was stricken with a fatal malady, censorious criticism of his fellows 
narv legal ab vuthor which caused his speedy death. Sur- stained his thoughts, nor embittered 

of the far adorned iving him are his beloved wife and his tongue. 

highest court. Sa Lumpkin. o children “For human frailties he had a 

a grandson of t st Chief Thus ended the career of a_ forgiveness, which brought him 
Stice Joseph H im} kin patriotic citizen, a great lawyer, a within the Master’s blessing. 

v, with others y, pre listinguished diplomat, an _ able ““As a member of this body, his 
d as judges of t rts, and judge, a conspicuous Senator. attendance was regular, his influence 
rywhere displayed il qual “But these exalted positions do not potent, and his convictions were ex 
s of the highest o1 reveal him at his best. There is pressed in his votes. 

“Ancestry, tradi i natural something infinitely superior to the “Great in intellect, noble in nature, 
lity directed h t iw. He distinction of any office, however true in friendship, courageous in life, 
raced in its pract eat- exalted, or any achievement, how- aS we present him in a memorial 
success. Clients rnized his ver glorious which inadequately portrays the sub 
yund judgment ar it. Large “Tt is more to be than to accom- ject, we exclaim with Miranda in 
isiness learned lue of his plish.’ Shakespeare: 
nerienc on, and lhe man is greater than any work ““*How beauteous mankind is; 
nowledg: irs, and he had done. and it is as a man we O what a brave new world that had 
ide use of tl member Alva M. Lumpkin at his such people in it!’” 
“The poor and ite found best In its noblest sense, Senator : 
n him an honest, s thetic, and Lumpkin was a Conservative He Memorial of Judge Jesse A. Miller 
yurageous repres ind their recognized that ‘the dead of a single Is Presented 
onfidence was ne laced reneration may have had no greater Chairman Gay next recognized Ex- 
“From the conf court sdom than the living one, but the Judge Thomas J. Guthrie, of Iowa, 
om he was appoint federal lead of many generations may have’ to give the memorial tribute to Ex- 
vench, where he abl: rced the at least a greater collective ex- Judge Jesse A. Miller, of that State. 
iw and commanded t respect of perience His clear eyes were not Judge Guthrie said: 
itigant and advocat In the trial misled by sophistries, however ex- “Jesse A. Miller was born August 
f a case for violati some new ssed in fervid rhetoric. 8, 1869, in Johnson County, Iowa, 
deral statute tl nts were “In this restless struggle for change and graduated from the State Univer 
ynvicted. and ( ret abandonment of old ideals, sity of Iowa in 1891. His class, com 
ended a fir Tudge ind traditions, he never aligned posed of men who have distinguished 
umpkin, in prono sentenc nself with the doctrinaire and the themselves, held their fiftieth annual 
1id: “You are gui the viola- faddist. That vision which he ex- reunion in June ofthis year. 
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“He was married May 15, 1895, to 
Emily Williston Magoun, daughter 
of the President of Grinnell College, 
and there were born to that union 
three sons, who survive him: Frederic, 
now Chief Justice of the Supreme 
Court of Iowa; Alexander, a mem- 
ber of his father’s firm; and Earl, an 
insurance com 


attorney with an 


pany. He is also survived by a 
brother, Oliver H. Miller, a practic 
Des Moines—all of 


active this 


ing attorney of 
whom art members of 
Association. 

“Judge Miller served his state as 
County 


Assistant Attorney General, 


Attorney, judge of the district court 


and President of the Polk County 
and State Bar Associations. 
“For twenty-five years he was. a 


member of this Association, and dun 
ing that time never missed an annual 
member of the 
of the 


years 


meeting. He was a 
General Council for six years, 
three 


Executive Committee 


and the House of Delegates from 
1939 to the time of his death, August 
26, 1941. 


of the Law Institute, 


He was a charter member 


and he assisted 


in the organization of the Insurance 


Section of the American Bar Asso 
ciation and served as its Secretary 
and Chairman in 1934 and 1936, 


respectively. He was also a member 
of the Conference of Commissioners 
on Uniform Laws, and was also its 
President for three years 

“He never shirked any duty he was 
called upon to perform. He did not 
confine himself to his legal practice 
alone, but was interested in every 
thing that meant the furtherance of 
the interests of the community, and 
he was eager at all times to do every- 
thing in his power to promote the 
welfare of the state and the nation, 
and he loved his country and its in 
He took a 
part in the war activities of 1917 and 
1918. 


stitutions very active 
saw active 
His father 
was a lieutenant colonel in the Civil 
War. 


“Fast in his friendships, challeng 


Two of his sons 


service in this conflict. 


ing as an Opponent, powerful as an 


advocate, sincere, true and fearless 


as his clients’ champion, able in his 
analysis of law, he has enriched the 
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heritage of the law and has left to 


his fellow members of the bar the 
memory of a high ideal. He practiced 
law not as a business, but as a pro 
fession and as a disciple of the pro 
fession for which he had reverence 
and respect. 

“His voice and his counsel will be 
missed by this Association.” 

Chairman Gay ordered that these 
two memorials be made a part of the 


the Asso 
At the suggestion of Gov 


records of the House and 
ciation. 
ernor Slaton, the House then aros« 
and stood in silent tribute, in memory 


of its deceased members. 


Discussion of the Report of the 
Patent Section Is Resumed 


In explanation of Resolution No 
the 
“it is the law that if one 


3, Chairman Sutton of Section 
stated that 
claim of a patent is held to be in 
valid, the entire patent is invalid, 
even as to claims which had not been 
litigated, unless within a reasonable 
time, which the Supreme Court has 
construed to be ninety days, a dis 
filed. Alternatively, 
take his 


going into another circuit and try 


claimer is the 


patentee may chance on 


to sustain those same claims over 
again, and if he loses in the second 
circuit, he can go into the third cin 
cuit, and so on, theoretically through 
all ten circuits. The disclaimer stat 
ute by H.R. 5258 is revised so as to 
preserve the validity of those claims 
which are not held to be invalid, not 
withstanding the absence of a dis 
claimer, and to limit the litigation 
of claims held to be invalid to not 
more than two circuits.” 

He added that the provision as to 
two circuits was “Because the court 
in a second circuit may reach a 
different opinion, and then it can be 
certified to the Supreme Court to 
resolve the difference of opinion 
between the two circuits.” 

Resolution No. 3 was thereupon 
adopted by the House. Chairman 
Sutton then offered: 

Resolution No. 4 Phat the 

tion disapproves H. R. 464 

subsections a, b, c, and f of Section 1 

He stated that “This bill is in- 


tended to crystallize, and in some 


Ass la 


> exe ept tor 


respects modify, the practice with 


suits before the 


The 


in many respects detailed and techn 


respect to patent 


Court of Claims changes art 
cal. In so far as the paragraphs in 
question simplify procedure, the Se 


tion is in favor of them, and that 


the characte1 of sections a, b, Ge and 
f The remaining sections are col 
sidered unwise or unnecessary 

“For example, they impose upor 
the Government the burden of find 
ing out whether it is infringing a 
patent and of keeping records in ar 
ticipation of a charge by a patente 


held for 


finite limita 


that it may some time be 


It has d 


what the 


infringement. 
Government 
T hese 


C,overn 


tions upon 


may do by way of defense 


are considered unfair in the 
ment, and unwise.” 
Resolution No 


put to a vote of the House and was 


t was thereupon 


carried 


A Substitute Motion to Refer 
Is Defeated 


On behalf of the Section there was 
next offered: 
Resolution No. 5 That tl Associ 
tion approves in principle H. R. 5534 
Chairman Sutton stated that “This 


is a measure that has been drawn by 
Office as an ad 
ot the 


foreign inventors which might other 


the Patent interin 


measure, to take care rights of 


wise become lost during the pen 
dency of the present emergency. At 
the end of the first World War, what 


Nolan Act was 
rights of 


was known as the 


passed, to preserve th 
foreign inventors seeking patent pro 
tection in the United States upon the 
condition that reciprocal privileges 
were afforded the United States in 
ventors in foreign countries 

“The present measure is also con 
ditioned upon there being these same 
reciprocal provisions in foreign laws 


and it seeks to safeguard and 


pres¢ rve 
the rights of foreign inventors who 
may not be able to file in the United 
States within the year because of 
orders of secrecy of their own Govern 


ment and the like, and they may still 


get a valid patent in the United 
States’. 

Mr. Vance moved as a substitute 
that the resolution be “referred to 


the Section of International and 
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irative Law on t dthat than P. Avery, of Massachusetts, took 
tO al d + I ilar view Mi Rix, ol W iscon 
yf foreign invel in, asked questions in support of the 
substitute moti defeated resolution, which was then put to a 
House, and tl Reso vote and adopted by the Hous 
No. 5 id irmal Chairman Sutton then offered 
hen otter l Resolution No. 7 That it is the sense 


the American Bar Association that the 


invention and techno 


iwement of 


Question is Again Raised as to improvements is essential to ou 
il detense 


Action - 


and our economic well 


Basis of House at laws which have the effect of 


ng the reward to inventors and 


e who finance new developments, at 


when the increased comple Kity of 


ind industry has 


ent of 


made the devel 


inventions vastly more costly 


e hazardous, are to be depree ited 


it our national tax policy should 


ed upon the 

ess of 

be promoted only by a 

explanatiol mn te { the dithculties of 


pring iple that the 


science and the useful arts 
hhinimizing 


new ente rprise 


Phe 


Phe pr Patent In support of it he said that 
need of a resolution 


tion feels the 
tating a matter ol policy of this 


the applica t character because of recurrent pro 


that are calculated to dis 
ne may an I eltort courage inventors There are re 
rrent with 


rht a ine just what shall be 
it may hap] nb ippeal. In earned by 


proposals respect to 


done with the moneys 


inventors as licensors, 


ether their license fees are entitled 


» some sort of recognition of a di 
applic int t yu nishing piece ol property in that 
nt Ofhce by tner re the patent dies in seventeen years 

Seasongood moved that Reso 
Mr. Markell. of M d. there ition No. 7 be referred to the Sec 


m prot sted tha ylutiorn tion on Taxation. This was put to 


and was defeated. Resolution 
7 was thereupon adopted by the 
then 


Chairman Sutton 


has long been a sca n patent Resolution as to Copyright 
Fees is Defeated 

th Resolution No. 8 
itent Ofhice as le lormer|y d 


That the 
sapproves H. R. No. 2598 
he ex 


fie ld ol 


itions 


In support of this action 
uce tha otractio1 ained that, ““This is in the 


yright law. There are grad 


\ny patent la r wi ts to take of copyright fees running from one 


Office to dollar to six dollars. The proposal 


ive this rule I » the not a effort to reduce a six 


mere 


it I don’t think to b ir fee to a two-dollar fee, but it 





y give! i tl ' impose a heavy burden upon a 
Bar Ass Ol l le variety of copyrights for which 


The 


feels that this is an undesir 


i technical matt present fee is one dolla 

in fee.” 

Markell, of Marylard, 
that, “At risk of 


increas 


he House “ought omental Ma 


pro 


being 


the 
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tedious, I submit that it is the height 


of absurdity for the American Bar 


\ssociation to express an opinion 
whether a fee ought to be one dolla 


or two dollars.” 


Resolution No. 8 was put to a 


vote, and was rejected by the House 


Whereupon Chairman Sutton of 


fered 


That the Asson 


1619 


Resolution No. 9 

tion disapproves in principle H, R 
Concerning it Mr. Sutton said that 
“This bill is concerned with a matte 
in copyright, more particularly con 
cerned with the making of records of 
radio transmissions and selling thos« 
records lor 


profit It requires that 


anyone in order to obtain a license 


for the sale of such records, must get 


the consent of all participators in the 
performance, except in the case ol 


orchestras, when the leader of the 


orche Sira 


may give the consent 
There are many weaknesses and 
complexities in the bill, but on 
point in particular stands out If 


there are members of the public, as 
in the quiz program, for example, o1 
in a baseball report, or in any one of 
a very large number of a type ol 
recording of radio transmissions, and 
most radio transmissions art re 
corded, it will be impossible to carry 
into effect It does not change the 


fundamental law as to what is an 


infringement. It does make criminal 
certain acts in the copyright law. It 
is considered unnecessarily complex 
unreasonable in its requirement, that 
anyone whose voice comes over the 
radio must consent to a record being 


sold of th performance 


Mr. Vallance 


referred 


moved that the 


reso 


lution be to the Section of 


Criminal Law, as the bill “deals wit! 


a matter of Criminal Law 


motion to refer was defeated. The 
Resolution was thereupon favored by 


Hous« 


Chairman Gay recognized the absence 


a vote of those present in the 
of a quorum, owing to the lateness 
of the section 


Resolutions 


hour, and ruled that 
Nos 
voted on again Friday morning 
Paul F 
of the District of Columbia, was rec- 


Before the 


recess 


ognized to offer a resolution wit! 








HOUSE 


respect to «cooperation with tl 
Citizen Educational Service 1 on 
soring the national observat ol ul 
150th anniversary of tl Bill of 
Rights The resolution was referred 
to the Committee on Dratt, tor con 
sideration and report 


Report of the Board of Elections 


William P. MacCracken, Jr., ga\ 
the report of the Board of Elections 
its Chairman, Judge Edward T. Fan 
child, of Wiscons! 


Court, having been calle 


» Suprel 


the 


; 7 ' 
hore to 


resume his judicial work. In addition 


to rendering the formal report, Mi 
MacCracken said, in part 
“There is one recommendation 1 
The consid fre » 


hosed fo revis B 

fel s debated 

} ‘ | ‘ iss / 

y ’ f , ( ( 

Service was de 1 Pres Las 

thre k of the ( l 
ncen t s« 

Iss tion's \ 

Defens C/ 1 

Budget Commit , 

Jauded when / j 

budget. The Hous 

Thomas B. Gay cor 

s Gi f Hous D 


fourth and final session 


I its 
atte1 the 


quorum and reco! 


formalities as 
d, Resolution N 


8, from the Section on Patet 
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th report which does not requir 


ction but which | think may app al 


o you in the imterests of economy 
l » vears ago we had a contest for 
ir State Delegates. Last year and 


iis vear the contests were limited to 
hres If thre Constitution were 
nended (and we suggest that you 
onside presenting an amendment 

Kt year) thr number ol ballots that 


have to be mailed out would 


ould 
be cut down to about one-lourth; in 
scent out 


Lhere 


CONLESLS, and to s na 


other words, this year we 


nearly twelve thousand ballots 


cre only three 


out the ballots where there were two 


or more nominees would have 1 


allots In 


than three thousand 


a less 


the interest of economy 


FOURTH SESSION 


and Copyright Law, was 
d betore House Alter some 

stions and discussion, participat 
ed in by Messrs. Clark of New York 
and Myers of Penns and by 
Sutton ol 
No. 8 was 


Was again re pert ad by the 


\lark 


price 


avalll 
the 


Vivalila 


Chairman the Section 


Resolution again put to 
i vole and 
House 

also SUD 


No. 9 was 


indi was stated to have 


Resolution 
tted again, 
en approved by the Section with 
No. 9G 


is thereupon adopt dl bv the House 


ut Opposition Resolution 


Chairman Sutton then offered 


Resol m No ( That the 
ves H.R. 4703 


In explanation Mr. Sutton sai 


[he Supreme Court interpreted 


he requirement of the present stat 
ite, that the application for registra 
m be filed promptly, as satisfied 
hough the application for regis 


ration was not filed 


fourteen 


In the 


5319 was introduced 


[ol 


mths after publication last 


H.R 


hich required that there be an ap 


Congress, 


sixtv davs of pub 


: 
cation within 
nited States 


for 
} 


hundred 


authors 


ication 


} 


ind one and twenty days 


} 


It also protect 
>» file 


for foreign authors 


se who had failed t prom] 


nder the Supreme Court ruling 
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and as a practical sition, | 
Cause there has neve al ct 
ful contest where o1 7 persol 
nominated i woul val 
just as well i the Cor ulIONn | 
vided that the nomunat mLitl 
hould be considerce eq! ils 
of an election, and tl Board 
pow read sO 10 declare 

“In conclusion the Board again 
sires to record its app! ition ol 
loyal and = intellig ! 
dered by th Vario at bers 
the Headquarte Stall who ha 
assisted = thre Board th criol 
ance ol its duties 

At 5:45 o'clock the ird on 
the House recessed until | follo 
ing morning 

“This Assoc latio th 
bill Phen the p bi He} 
1705, requires that tl ipplicatior 
for registration be filed concurrent 
with publication al i it up 
the Registrar ol ¢ lo 
ample, to refuse to regi 1 cop 
right that is mailed two 15 fiy 
days, a week, after publication. A 
it fails to afford any protection fo 
those who may have proceeded in th 
past under the Supres Court rulin 
It is more drastic than th 
bill previously ippro by th \ 
sociation, and th Si recon 
mends that the present bill be disay 
proved to the extent il t tas tl 
accord with what has 1tOUS iy 
approved The actio t! Sectiol 
was unanimous 

Further Resolutions from the 

Section of Patent Law 

The motion to Section 
Resolution No. 10 Oa vot 
and was carried by Ho Chan 
man Sutton then 1 

Resolution N 

cia prove H.R 16 

prov ed r | i 

e changes sh« ‘ ets 

nd disap] ve H.R " ) 

as nconsisten H.R f 

amended 

In support of th ndatior 
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vot ol 


thre SCCLION, by a 


two to one, and those hom 


characterize as the moderat 


7 that TIR Ol as the prelerred 
. but a golden mean as it stand 
| 
af ; \ ; ' ! ive only three of the proposed 


hich 


others have 


HR 


d reler, because the 


nents to MOL to 4 


ppended merely as clarilying 


which do not allect§ the 








Ho ! stags 
+} ciple There are three section 
nok ‘Meum ' ifartis Act that should be revised, 
I ahel \ ms 15, 23, and 33. Section 32 
\ var a been worked out in its present 
; - by conterence with the Box 
nd co oP lanulacturers and Label Manutac 
mn substa xe ind puts ina safeguard which 
it has 1 H.R. 5461, in their opinion, does not 
de; to wit, if a trade-mark in 
| titi if I | i i 
cl hould go to a box manultac 
( il} ( { 
rer and have him make up a set ol 
bi iil 
with that trade-mark appcat 
H.R. 546] Assoc ! 
m the surface of the bo ih ti 
hal hha 
pertectly mnocent in the mat 
he hould not be held a tort 
mote " l 
isol I hie pre sent bill doe not al 
ada | yp! 
him adequate protection 
ne SNe | 
ri i " Phe revision of Section 52 1s lor 
ion of 1 k la that rpose ol saving him if in good 
et bees he is simply filling an order 
rl] R the same also appli in the case 
i a oO 
tibels and other cartons and othe 
I rouv | ) i ) ) 
wkagr wrappel and such manu 
hore the re l 
re Sections 15 and 33 should 
th) il iI 
, idered together, because they 
) pti il 
both concerned with the same 
nol nime 
it if HER f 
ill o , Our Section last September in 
incorpora r ia approved in principle 
hether r no 1.] i idea of incontestability; that is 
vended sl} i alter a man has used a trade 
k for five years, his trade-mark 
, C 
" r should be incontestable 
) ing that the trade-mark Is other 
call t] ) | 
id This question of incon 
it this bil ; 
- debatable The Section 
it ther | k : 
1 vote that is very nearly unani 
i grantil ' Ry 
i that if H.R. 5461 1s to b 
ti P | _ ; 
it should contain tl revis 
I | i ) e 2 
I ‘ ms 15 and 13, because they are 
} ‘ 
I d to afford greater protectior 
no |! if ‘ : 
resel r rights, if | Ly SO 
H.R. | - 
rs +} 
Ss 1 i Ut) presel | 
I} t] 
1 I.R 8) | Va ») allo 
rouncd al ‘ 
: yT oO hird pal S 
is be yT I 
lverse rights 
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as then put to a vot and wa 


adopted hy the 


A Further Suggestion Is Made as to 
the Offering of Resolutions 


Chairman John Kirkland ¢ 


ol the Committee on Dialt 
House that the ¢ 


was “unanimously of the 


lark 
I ported 


to the Ominittee 


Opinion 


that where a Section brings in resol 


tions which are not embodied in the 


preliminary report there should be 


ubmitted, in addition to the mer 


resolution or what the resolution 


means, a briel statement of the argu 


ments bearing upon if and it wa 
thought that perhaps the most cde 
sirable way to accompli h this would 
be to have a resolution expressing 
that sentiment as the sentiment ol 


the House , 


Committers 


and ask the 


to draft 


appropri ite 
a rule hich ma 


booth ior 


be taken up al the mext se 


that purpose 

Mi Clark iccording | moved ! if 
it as the cntiment of the House that 
where a section ol al comy 
brings im resolutions hich are not 
included in the preliminar ate 
ment for the meeting, there shou 


be furnished with the proposed 


olution, in addition to 


ail CAP 
what it means and conc 


a briel 


on the resolutior 


tion ol 
itself with tatement as to the 


argument 

I hie 
E. Stanley 
ed by the 


mowuon wa upportca b 
ol Kan A and Wa i 
House 


Incorporators of Association 


Endowment Are Selected 


Chairman Gay recognized Mr. Bart 


dull, of Ohio, to present tl 
mendations of the Wavs a1 M 
Committee as to five 1 ry 
ill be named in the A 
corporation as the ir 
first directors of tl \ in B 
\ssociation Endo Mr. Bark 
ll submitted y 
For ) al R 
S f | 5 
For G g 
sus tf S ( 








HOUSE OF DELEGATES MEETING 


For the four-yea 
Rix, of Wisconsin. 


For the five-yea 


term 
term: Jacob M. 
Lashly, of Missouri. 


These selections were voted and 


confirmed by the House. 
Chairman Howard C. Spencer, of 
New 


the Section of Insurance 


York, submitted the report of 


Law, which 


was received. 


Many Recommendations of Section 
on Taxation Are Adopted 


After 
through 


explaining the processes 


which the Section devel 
oped its numerous recommendations, 
Morris, 


of the District of Columbia, moved 


Chairman George Maurice 
the adoption of the Section’s Reso 
lution No. 1, 


as follows 


RATI 
AND CREDITS FOR GIFT AND 


1. SIMPLIFICATION OF SCHEDULES FO! 
Estate TAx 


STATE INHERITANCE TAXES 


That the American Bar Asso 


Resolved, 
ciation recommends to the Congress 
the schedule of estate tax rates and the 


provisions for credit for gift 


credit for estate, succession, legacy a 


inheritance taxes paid the 
simplified; 
Be Is Further Res ed, That the Ass« 


proposes that this result r 


ciation 
achieved by amending section 810 to set 
forth a single schedule of rates and repeal 
ing section 935; by amen section 8 
to make a single provision for credits for 


gift taxes, and repe aling section 936(1 


by amending section 813(b) to provide 
the credit for estate, succession. legacy 
and inheritance taxes paid to the states 


and repealing section 936(a), all witl 
any change in the amount of estate taxes 
or credits against such taxes; and 


Be It Further Re é That the Se 


tion of Taxation is directed to urge c 
following proposed ame ndme nts. or ‘ 
equivalent in purpose and effect, upor 
the proper committees of the Congress 


SECTION 810. Rate of 7 

A tax equal to the sum of the fx 
percentages of the value of the net est 
determined as provided section 812 
shall be 


net estate of every lecedent 


imposed on the transfer of 


resident of the United States. dving af 





the enactment of this title 
Upon ne es 7 P 
$10 2 per ce ’ £7 P 
estates of $10.000 ar 7 
excess of $10,000 and 
$20,000, 4 per centun 
excess; 
continue schedule of rates exact . 


now provided in sectior 


SECTION 812. Net Es 
For the purpose of the tax the value 
of the net estate shall be determine 


816 


Carl B. 


the case of a citizen or resident of the 
United States, by 


value of the 


deducting from the 


gross estate 


a Exemption.—An 


$40,000; 


exemption ot 


SECTION 813. Credits against Tax 

a) Gift Tax I If a tax has been 
pata under chapter 4 or under Title 111 of 

e Revenue Act of 1932, 47 Stat. 245 
under section 319 of the Revenue Act of 
1924, 43 Stat. 313, as amended by section 
924 of the Revenue Act of 1926, 44 Stat 
86, on a gift, and thereafter upon the 
death of the donor any amount in respect 


j 


rf is required to be included in 


Such 
the value of the gross estate of the dece- 


purp ses Of Chapter 9, then 


Shall be 


nposed by section 810 or 860 the amount 


dent for the 


there credited against tie 
f the tax paid under chapter 4 or unde 


Title Ill of the Revenue Act of 1932 


Stat. 245, or under section 319 of the 
Revenue Act f 1924 43 Stat 31/3, as 
led by section 324 of the Revenue 
{ci 6, 44 Stat. 86, with respect to 
§ much of the property which const 
tuted the gift as is included in the gross 
Y ex pl nat the amount js 
lit shall nol exceed an a int u 
rs the same ratio t he 1x imt 
on &it N6 1S h le é 
f hi¢ 2 7 il hie hlé f 
hiche ’ é fso?r 
he per ; h constituted the 
as 1s included in the gross estate 
t} Lue 7 th gross estate. 
2) For the 7 of pa ori 
i? f paid y 7 


inder chapter 4 or under T7 é€ lll of the 
Stat. 245 
ler section 3] f the R venue dct 


3, as amended by sec 


24 of R e Act of 26. 44 § 
g with rest a proper 5 
eanar un } ears the same 
he ri EB ¢ ad for such r as 
le f such 7 pe bears } 
i? pen gifts puted 
ca Or t hy P ; 
5 h ar 


ession, 
eTriiance taxes 


l The tax imposed by section 810 o1 


860 shall be credited with the amount of 


any estate SUCCES 


inheritance, legacy o1 


sion taxes actua paid to any State « 


Territory of the District of Columbia, o 


any possession of the | nited States n 
respect of any property included in the 
gross estate not including any sucl 


taxes paid with respect to the 


than the 


estate ot 


a person othe! decedent 





2 T he cre l ) 
¢ i ? sfia ? Céad fie 
i ints 
I / r s not é€ 1 >} 
s the ar u t 
net és ¢ eeds $6 ) 
I he ’ es € @xcee ¢/ 1 
, ex 1 $160,000, $400 plus 6 
’ t ? f EXCESS ver $] 
I ve net estate exceeds $160.00 
s ? exceed ; t 
2 in adi ’ j hie OXCESS ver 


AMERICAN BAR ASSOCIATION 


continue this, 
1926 Act and 80% of the 


using the brackets 


1926 rates 
If the net esta eds §$ 
§/ 068400 f lus 16 


excess over JiUVU6 


3) Ihe credit allowed y this 
section shall include only such taxe 
were actually paid and credit the 
claimed within four ye after the 


of the return rec 


juired by section 8 
section 864, except th; 
\ If a 
of a deficiency has been 
Board of Tax Appeals 


p¢ tition for 


prescribed in sect n o 





such four-year perio 


piration Of 0U days afte the decisi 


the Board becomes f 


B If under section 822/(a 2 
section 871(h), an extension of time 
been granted for payment of tax sh 
on the return or of a deficiency 
within such four-year period or bef 
the date of the « \pira 1 of ne peri 


of the extension 


Refund based on e creailt made 
spite the provisions Sections YIU 
912, inclusive), shall be made if cl 
therefor is filed w e period abx 
provided. Any suc fund shall be mad 
without interest 

Sections 935, 936 a 937 should 


repealed 


Resoluti lesigned 


simplify ine rate schedules of the fede 


The above 


estate tax by 


combining he pres 
schedules of rates and y revising 
provisions as to cre ‘ The propos 
amendments would ke no change 
the amount of tax du e United Sta 
nor would it make a change in 
amount of the cre¢ for state inhe 


ance taxes 

For the House Committee on S$ 
tion Reports, Harry Cole 
New York, stated that the committ 
had heard the chairman of the Se 
tion, and recommended the adopti 
of this and ensuing resolutions fro 
Atte 


planation by Chairman Morris, | 


the Section. an extended ex 

Governor Slaton inquired 
“As to the sum total of the recon 
effec 


of lessening or increasing the tax 


mendations, do they have th 


from the attitude that ( ess ha 


assumed with reference to that ques 
tion?” 

Mr. 
“Governor 
all of 


do they 


GEORGE Maurice Morris 


Slaton’s question is this 


as to these recommendations 


have the general effe 


of adding to or reducing the ta 
under the present Statul 


swer to that is that some of the! 


will have the effect of reducing th 


tax, some of them will have the 


Jou RNAI 





| 








DE 

















RNAI 





} 


of increasing t and some 


m leave the tax unchanged.” 

I SLATON: “Then, Mr. Chain 
I would like to ask the gentle 
hen he comes to those sections 
would have tl ffect of in 
ng the tax, wo he be kind 
rh to tell us wl u re ported 
crease. 

solution No s thereupon 
o a vote and car} Chairman 


is moved and ex} ned the Sec 


Resolution N« which was 


1 


LLlOws 
CREDIT FOR GII I st } , 
1 AX 
1 Bar Ass 
1 recommend Congress tk 
visions i I Ta Law 
Pa <( I es | 1 ' 
rec ed n the 
: o reme 
st esent pri 
ind 
lt Fur Ass 
1 propose res be 
ved | I ot ( n 
hich will aver cred 
! gift ta espe 
roperty r cluded 
gross esta rove 
he same , otal gift a 
ite tax as eceived if 
he decedent had cor to own sucl 
erty until ’ 

[ It Fu j he S« 
of Taxat ‘ oe 
lowing pr! r S TY he 

valent in effec upon 
proper « ( ¢ 
i ot é 
Relet iS Sé 
i ind s ¢ , ‘ etic 
iuls¢ read 8, ing fre 
} ax the cre ; + sect 
1 < 
é Enact ! he { 
| ne 
i “= 2 inde 
Napte : Ill f the Rev 
enue Ac f ) S , or unde 
section 319 of t R Act of 1924 
Stat 13, as at vy section 32 
f the Re e A Pt 44 Stat. RF 
pon any ft r me ‘ 
ith of the t i 
r€ ot suct gif ¢ f hye 
ded in € e gross estate 
of the decedent fot poses of s1 
chapter A or su B of chapter 
the amount ol x imposed by 
section 813 or 86 f leducting from 
ch tax © « ( sectior 
813 | an t ‘ ate ’ 
m posed se e credit 
with al m«¢ e tax pa 
respe 
i. “The h respect t 
such gift st ss of ' 
gift tax pa efore or afte 
the deatt f ‘ rm | rif 
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made by the donor in his lifetime over 
b) the gift tax which would have been 
payable upon the same gifts but exclud 


ng those gifts referred to in subsection 
I hereof.’ 


The above Resolution recommends 
the broadening of the credit against 
the federal estate tax for gift taxes 
paid by the decedent during his life- 
time involving the same property as 
is subjected to the estate tax. At the 
present time the Internal Revenue 
Code 


taxes paid by the decedent during 


provides for a credit for gift 
his lifetime. The limitations placed 


on this credit however are such as 


o result in the disallowance of a 


of the amount actually 
The Resolution 


recommends that the credit be made 


large 


part 


paid as a gift tax. 


equal to the full amount of gift taxes 
that resulted from the prior taxation 


of the transfer as a gift. 


After some discussion between Mr. 
Morris, Mr. Mr. 
l'appan Gregory, of Illinois, Resolu 


Seasongood, and 


tion No. 2 was adopted by the House. 
Morris 
Resolution No. 


Chairman then offered his 


3, as follows 
PROPERTY PREVIOUSLY 
ESTATI Pax 
1932 ONLY 


}. DEDUCTION FOR 
SUBJECTED TO UNDER 


REVENUE ACT OF 


Resolved, That the American Bat 
ciation recommends to the Congress that 
Revenue 
property 


Asso 


the provisions of the Internal 
Code, allowing a deduction for 
previously taxed in determining the gross 
estate, be amended to allow such a deduc 
on where such property has been sub 
jected to estate tax only under Title II 
of the Revenue Act of 1932, thus remedy- 


ing an apparent mistake in the present 


statute; and 
Be It Further Resolved, That the Asso 
that this 
amendment of 
allow the 


ation proposes result be 


achieved by an section 
R12Q(< which will 


for property previously taxed, not only 


deduction 
vhere the previous estate tax was paid 


inder the Internal Revenue Code or 


under the Revenue Act of 1926 or some 
ior act, but also where the only estate 


tax paid on such property previously 
taxed was imposed by the Revenue Act 
of 1932; and 

Be It Further Resolved, That the Sec 
tion of Taxation is directed to urge the 
following proposed amendments, or their 
equivalent in purpose and effect, upon 


he proper committees of Congress 

a Amend the first part of the second 
sentence of section 812(c) of the Internal 
Revenue Code to read as follows 

This deduction shall be allowed only 
where a gift tax imposed under Chapter 
litle III of the Revenue Act 
Stat. 245, or aa 


+ or under 


of 1932, 47 estate tax 


imposed under under 


this subchapter, 
Title II of the Revenue Act of 1932, 4; 


Stat. 243, the Revenue Act of 1926, 44 
Stat. 69, or any prior act of Congress, was 
finally determined and paid 


(b) That this amendment be made 
effective as if it had been enacted in the 
Internal Revenue Code on February 10 
1939, the date of the enactment of the 
Internal Revenue Code. 


“The above resolution is designed 
to cover what apparently is a mistake 
in the provisions of law relating to 
the deduction allowed an estate for 
property which has been subjected 
to an estate tax within 5 years prior 
At the 
present time it is understood that the 


to the death of the decedent. 


Bureau of Internal Revenue is hold- 
ing that the deduction for previous 
ly taxed property is not allowable 
where the only estate tax paid by 
the prior decedent was the additional] 
estate tax imposed by the Revenue 
Act of 1932. 


estate before the 


In cases where the net 
deduction of the 
specific exemption is less than $100, 
000, $40,000. the 


only tax paid by the prior decedent 


but is more than 
would be the tax imposed by the 
Act of 1932. 


the Bureau disallows the deduction 


Revenue In such cases 


for previously taxed property, al 


though allowing the deduction in 
other cases. The proposed amend 
this evident mistak« 


ment corrects 


in draftsmanship.” 

his was adopted by the House; 
and Chairman Morris moved and ex 
plained his Resolution No. 4, as 
follows: 


1. INCOME OF D&CEDENTS 


Resolved, That the American Bar Asso 
Congress that 
Code 


undetet 


ciation recommends to the 
section 42 of the Internal Revenue 
be amended to the end that 
mined income for personal services be not 
accrued for income tax purposes upon 
the death of an individual; and that the 
officers and council of the Section of Taxa 
tion be directed to urge the following pro 
posed amendment, or its equivalent in 
purpose and effect, upon the proper com 
mittees of the Congress: 

Sec 42 
Gross Income Included 


Period in Which Items of 


The amount of all items 
shall be 
income for the 
received by the taxpayer, unless, under 


of gross 


income included in the gross 


taxable year in which 
methods of accounting permitted under 
section 41, any such amounts are to be 
properly accounted for as of a different 
period. In the case of the death of a 
taxpayer there shall be included in com 


puting net income for the taxable period 
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in ch falls the date of ea [he above resolution was stated CHA Pre ( 
ame s [ ’ ° “sé ( oO! N ' I 
Dy Mh Morris to be designed 
a ‘ Cr 
ne tn the Gate ol di ———? fill an obvious gap in proper p PURPOSI 
wise properly ire before the United Stat R 
suct ” od e " Ace 
soard of Tax Appeals. In some casi . 
“s > lation | 2 it H R 
[he above Resolutio said M Commissioner’s notice of d f 4. R 
( c rite i 4 
Morris, proposes a cnal I S ncy is not complete and the is g es 
J riots nr) 4 ' ' 1 . y 1 ( 
tion 42 of =the Interna | ! re not indicated bv the petition and g the | ‘ 
‘ ath te rots _ for) , I ym” ( 
Cod which, in i pl answel The Board holds that it has ‘ ' 
, 10 , 
es inclusio n tl la 
requil the INCIUSIOI I ) powel to compel th Comn ( 0 
mcome tax return ot i if 1eT oner to state the basis for a d fic ! I 
i | "9 ed ] t " " cted ( 
of amounts of inco CC 1] ency. Such power should be cot ! 
f his death his provi 
to the date of 1S Geatl | ! l ferred upon th Board by statut leg 
sion has been interpreted so as to ) ) 
; ; Chairman Morris’ motion to adopt H Re 
expand the concept oft wcTua to Vf 
ae as revailed ind he offered and ex MOrTIS tO provi 
mcrae items whicl i! unascel . , : 
; ined his Resol tion No. 6. as fo Resolved by tl} H 
tained and uncertain in a ount and 
\ | Repres if 
which the d cedent rf f . 
States o Mm 
never become entitled to \ STATUTE OF Lim W 
PAYER RELIEFS ON COMMISSIONER'S RU! bled That sec 
t result laree amount yy Income al : Fir R 1D 
, , ‘ da . Internal Revem I 
being taxed in the last return of a y j | 4 
> ; . ‘ Lime ! is amended to re 
decedent at a time | f \ tion ré mends t e ( 
1 he : 2 ov, , l The 
utors have received tl I I R 2 
1 I 1 sé le tl ‘ I of t 
which to pay the tax and before it Ss f : suc 
is determined that. the tate will Treasury | 1O re ( A 
d I S ( | ction 
ever receive the mor | i filed, the ie 
° ° ; is thougl i } , f ( rte 
tion is particularly aggravating i1 S iotuae sic oulllies oh ad he Secre ' 5 
cases where the incon if a decedent Section of Taxation be ected t e N 
is income from professio ersona » 4 5 ; , 
° - P lent in? ‘ d effec e emerge 
services, such as attorney , LO proper con é f the Cong be 
tors’ fees, etc The propos d Resol , : pre 
] ns ‘ That Section 6 I e In Se fW S 
tion recommends that undet Ine Revenue Code be ame r \ nd 
amounts for personal services be ey therefrom the period a e « ‘ os 
. of d mse ‘ 
cluded from the last returt — a e+ : 
decedent 
' SECTION 2 ‘5 
: — 1} ’ file f 
This was adopted by tl Hous : 
, ° y the Cor — the Internal R ( 
and Chairman Morris moved and ex ot ora _ 
mitatior 1 Sec imended, isa Y ) 
plained his Resolution No. 5, a shall ough a ret 
xt da il ] 
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| reo S 
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ga are meeting some of the legal problems 


t face 


business men in connection 
ith construction of defense facilities. 
Phis resolution, too, was passé d by 


House Morris 


d and explained his Resolution 


and Chairman 


No. & is follows 


Excl 


DecLaRED VALUI 


American B Asso 
Congress that 


That the 
f ‘ ecommends to the 
ired value excess profits 


I.RA should be 
with the capital stock 


ct see 600-604 
S ed together! 


ecs. 1200-1207 and that failing 


ction s to the said two taxes, the 
‘ il Revenue Code be so 


c cry veal shall he a decl 


imended 


iration 


Che following would be an 


appro 


lat way of accomplishing such 


| ’ fy of section 2100, Inte 


R ( ie Code s | 


imended to re 


f Declaration Years Alte 
1940 In the case of any don 
poration tl eal ndit 


‘ 10 194] 


« aing on 


foreign col 
and eac¢ ceed 


June 


laration year 


0, shall con 


The Section of Taxation is di 


ected to ure upon Congress legis 


with the foregoing 


m consistent 





The present declared value excess 


mts tax requires a taxpayer col 
l I 


ration to make a guess as to what 


innual earnings will be during 


ar periods, 


S Y I 


res a capital stock tax value 


and unless it de 
ten 
as high as expected earnings, 
‘ { subjected to the ‘‘declared value 
profits tax” in addition to the 


ently enacted excess profits tax 


businesses to 


difhcult for many 


ticipate their income for three 


irs ahead and the tax operates as 


It is 


SECTION 4 I ! i ymmended that the tax be re 


naity on those corporations 


an annual declaration 
allowed 

No. 8 having 
House, 

Morris moved and explained his Res 

\ct ol ition No. 9, 

I he il i RETROACTIVE CHANGES IN THE T 

elie walt t i at Law 
| ona of t Pell rhat the Americ B 


ymmends to the ¢ rré 


that 
of tl I Cod value be 


this int t I iled o1 


Resolution been 


irt ol ( t aa ‘ } 
pted by the Chairman 


as follows 





s¢ th R y , 
: el circumstances compel an il 


b I the tax burden 


income 


-_ ns retroactive to the beginning 
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active action for such purposes should be 


limited to increases in the rates; change 


in the basic pattern of the tax should 


apply prospectively only 


This resolution was stated by M1 


Morris to “condemn _ retroactive 


changes in the basic pattern of 


our tax laws because of the obvious 


changes in 


principles upon which a tax is levied 


unfairness of retroactive 


and the resulting dislocation and 
danger to business.” 
Chis was adopted by the House; 


and Chairman Morris moved and ex 
plained his Resolution No. 10, as 
follows: 


10. Repeat or Secrion 7314 of ri 
INTERNAL REVENUE 
Resolved That the 


Association 


Copt 


American B 
recommends to the Congre 
Revenue Cock 


th adjustment in case of po 


that Section 734, Internal 


dealing w 


tion inconsistent with prior income 


liability, be repealed, and that the Section 


d rected to 


of Taxation he 


urge sucl 


repeal upon the proper committees of 


the Congress 

This resolution was stated by Mr 
Morris to “recommend the repeal 
of a provision which violates th 
the ex 


isting provision return may be mad 


principle of repose under 
to as long ago as 1913 to add to the 


current excess profits tax if the pres 


ent treatment is inconsistent with 
that accorded in earlier years \ 
theoretical consistency has been 
sought which may increase or dé 
crease present taxes without regard 


to the practical value of the statut 
of repose for both the taxpayer and 
the government 


10 having been put 
House 


Chairman Morris moved his Resol 
tion No. Il, follows 


Resolution No 


to a vote and carried by the 


which was as 


11. AMENDMENT TO Secrion 742 OF THE 
INTERNAL REVENUE 
R lned, That the 
ciation recommends to the 
Internal Revenue Code 


relates to the base per od net 


Copt 


American Bar As 
Congress 

Section 742 
whict 


come of “acquiring corporations” as de 


fined in Section 740), be amended so 
to extend the application of the so-calle 
computing | 


“growth” principle of 


pel od income (set out in Section 7.5/f 
to the case of corporations electing or 
required to use Section 742, and that the 
ficers and Council of the Section of 
[axation be directed to urge t ‘ 

ing pl yposed imendment, or is ¢ 

lent in purpose and effect, upon 


proper committees of the Congress 


Section 742 of the 
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Code is hereby amended g 
following at the end t 
} In the case of ‘ } ' 

which the ivyTegate t r ‘ halt 

of the hase pe l f r mou 

le the aggregate of ‘ 

iscertained under subsec 

section, exceeds the vere ‘ let 

mined for the first half of ‘ is¢ DC! 

the average base pe ad net 

be determined 

method and principles of | 

This was stated by Chairman 
Morris to be “a_ reco endation 


which would ext 


acquiring 


corporations under one section of 
the statute an avoidance of und 
hardship which avoidance was a 


corded to corporations under anothe 
The 
, : , 


section recommend 
tended merely to apply the so-« 1il¢ 


ition sir 


‘growth’ principle to the more in 
volved situation (Sec. 742) a 
to the simpler one (Sec 

When this had been ado, | bi 
the House, Chairman Morris move 


and explained his Resolution No. 12 


lopte d 


which was the last from | Sectio}r 
as follows 
12. Carry-Over or Fxo PROFIT 
CREDIT 
Resolved, That the American B 
Association recommend Cong 
that the provisions as to ca 9 P 
unused excess profits credit fe ve 
ginning in 1940 be restore 
visions were prior to the recent er 
Revenue Act of 1941 a ‘ 
end, Section 202/¢ of that A 
to Section 71O(c\(1 of F | 
Revenuc Code the fo 9 
For such purpose the exce rof 
and the excess pre fits net t me 
taxable year beginning 
computed under the 
taxable vears beginr 
repealed; and that the Se : 4 
tion be directed t g 
the proper committees of Cor 


Mr. 
of 1940 


Morris 


“provided that i 


stated that 


tion which had a larger excess prof 


] 


credit than it could use b 


mitted to carry over that a 


the next year and even a suc 
ing year. The new Revenue <A¢ 
would deny to a substantial ext 


that carry-over. This destroys an 


to be ( hair 


this had 
it} Phila 


had 


deducted from incom«e 

nan that 

Hous 
bill 


revenue mca 


Morris reminded 
been acted on by the 


delphia, but that the been 


ld in abeyance vhiaile 


ures were under consideration 


Section of Municipal Law Reports 


In the absence ofl 
Counsel William C, ¢ 
York, Chairman ol Section ol 
Municipal had been 


obliged to leave Indianapolis its } 


( orporation 


hanler, of New 
the 


Law who 


Mi scason 


port was presented by 
good, of Ohio. For the Section, th 
following resolution was offered and 
its adoption moved 
Re ed ] the municipal ‘ 
adjustment p ons of the Fede 


Act 


Bank Iptcy hould not be allowe 

expire June 30, 1942, and that ¢ 
Muni pal Law Section is authorized 
c esent the Association at congre 

ft f legisl n deter go tha 

ot | tion 18 i luced 1 the ¢ 
gre of the Un 1 State 
The resolution was put to a vot 


nd carried. 


Section of Real Property Law Reports 
The re port of the Section of Real 

Probate 

presented by 

IT he 


Section was ol 


Property and Trust Law 


Harold | 


following 


was next 


Reeve, its Chairman 


resolution from the 


of this year which i 

through the resol i 
House of 
March I8 


Chairman 


Delegat 
194] \t it tl 


ticipated a bill wl — 
H.R. 4394, a | - 


imp completely nist 


ol bankruptcy law | punt 
was then in dral 
likely to be fil ( 
Lime 

After chroniclin i 
the Section and the arou 
in the bill, Chan in Niehau 
that, “through tl rous co 
tion of Judge Su ( 
the Judiciary Co 


iction with ref 
postponed by [ i 
until afte 

American Bat \ ) I 1} 


been 


mittee 


action take1 i if 1) 


tate bar associat 

the bill in it 

other state bar ) I 
uggestions cithel ru! 

or deliberate recor lation 

reference’ to cha ! tol 


imendment 


Debate as to Revision of the 


Bankruptcy Act 


red by Chairman Reeve and ap ; 
1: ; Phi final word 
proved and adopted by the Hous 
tion recomme! f » 
T} Sec n of Real Property, Prol , : 
. mre tT! oved 
Trust I recommends to the H me aye 
of Delegates that there be referre House Col mitt tated 
‘ or ‘ ' f ) mr Sit ft ] 
\ a1 ¢ ri { Comm Ion Chairman Ni 
on Uniform State Laws the follo g : 
hich he offered 
papers nich were presented to the S 
1 at its meeting at Indianapolis Re I 
Duesd September 30, 194] \ ctatis 
Des abil ot itutory recog 4% n | 
of doctrine of « pres in const 9 on of ¢ c 
< aritable s i ‘ ‘ 
Pe me ' y Banh 
° » ot 
odification { ott , 3 
itt { 
Abolishing possib of re 
ifter lapse of time Mr. Willy, of S D yta 
1 that e Conference be reques 1 the following ' fo! 
conside! é lesirability of preparing 
; House committ Sectio! 
fits of uniform laws em lx the 
sugvestions contained in the papers ports There a igi 


t 


pectancy upon whicl inv taxpay Section of Commercial Law Reports , 
, ao } as 
ers have relied. The resolution lhe next report was by the Section 
j a a 

repeal would remedy this of Commercial Law, given by John 4 

When this had been lopted by M. Niehaus, Jr., of Illinois, the Se« | 
the House, Mr. Seasongood, of Ohio tion Chairman. After reviewing the S 
asked endorsement for a bill a vork of the Section, Chairman Ni oO 
ing the expenses of collecting income haus referred to its “major objective 
820 


AMERICAN 


mittec 


troversial matt $1 rh ¢ 


1 


ion with this res 

reports o ition « 
| 

s to its forn 

roves the for 
ibmits it to the H 

mmendation 


Phe 


substan 


Bar ASSOCIAT i To 
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NIEHAUS That is correct 
lt j lie vF « 


sito 


IKMAN (SAY Mi 


lrew his substitute 


M 
ViAYVUIIt 


motion and 
cond consented to the 
(, ; 
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delicate proble 11s 


ing up 


whi hi were Coll 


One ol them was represented in 
the Hobbs Bill, then pending at the 


time Of his speech, dealing with the 





with ubjyect of deportable aliens, Another 
I of it he question is upon had to do with the ubyect ol ¢ 
olution offered by the Chair Clhonice by wire lapping which pr 
ra i in of the Section as acini nded ently came belore the House of Re p 
T : resentative and the bill as «ce 
j amended Section resolution feated there before thi House ot 
O , — Pe eS ee oe . any agency ol the Association dea 
ted nicl , 
pted amid applaus with it 
Oo 1 here were a number of othe 
L Ly President Lashly Speaks as to Work of atters that had not gone that fas 
Judge Thacher’s Committee which arose constantly and co 
H uously because of the contlused ar 
President La hly Wa then recog changing com brought about Wb 
ian (sa i ica to peak regarding a report hifting foreign relations an pry 
— 1 had not been pre crite orally tic ituation ndirectly fist git 
1] 5 Gove 10) the House [here is here a resulting therelrom 3 to / 
QO yt aid he ubmitted by the Department warited us to set up 
a | , il Committee on Advancemen agency (it resolved itsell into t] 
Coordination ol the work ol presenuy O that we could (yj 
Association in National Defense ' ith the Department of J yu 
:' ch has been miumecographed, and hese delicate and dift i ! 
It] k earlier in the week left on the 4c the authorization of the Bo 
as to which no report d of Governor our Preside 
o , ( ora which some Ol yc! Hoimted aco mittee er 
eeiaiias en of the committee and others week, of which former Solicitor G 
, lk asked € to call to your (rai and Judge [homas D. ‘J 
J attention In the interest of if New York Wa na er ( 
administration which to 1 There iS appOintes 
‘ into harness this afternoon, I fee he cor ittee. for ; e 
“i ke to have a littl mal ral William D. Mitch 
trie De! ol ‘ Hy york Cre ( , 
) ] I C} 5] yt OUT ( 
\ ( I la 





ir. 
! Q 4 ' 
, } ‘ ‘ , 
) prov » iT ) ; 
, Tustic 
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arising, and has done so from time to 


time. The committee studied th 


pending Hobbs Bill and got out a 
report which was submitted to the 


Board of Governors. 


“It was the 


suggestion Ol 


President that the committee's ap 


proach to the wire-tapping bill, fon 


] 


example, should be cautious, and it 


It was proposed that, if the 


study and reach 


was $0 


committee should 
| 


conclusions in reference to the wir 


tapping bill, their conclusions and 


reasons and 


discussions and all of the 


considerations in relation to it, should 


be mailed to each member of the 
House of Delegates for his separat« 


study and consideration, and that no 


expression of the Association’s opin 


that sort o1 ty pt 


ion on a bill of 


covering a subject of that delicacy, 


should be given until the returns 


from which the opinions of th 
House ol 


and gathered 


Delegates could be ob 


tained together and 
digested, were received. Before it got 
to that point, the bill was defeated 


in the House of Representatives, an 


it is not now a pending issu 


a number of close and 
that the D 


ment of Justice cannot very well deal 


“There are 


delicate situations part 


with out on top of the table, as they 


are in various stages of immaturity 
because of public impressions and r¢ 


before the policy has been 


actions 
determined upon as to which th 
committee has been consulting and 
advising, and I am sure has been pet 
a constructi\ service for 
The 
men and the representative capacities 


hold, I think, will be 


assurance to the gentle 


forming 


t} 


the country character of t 


which they 


an ecarnest 
men of this House that the whole 
COnSeTVa 


] 


procedure is being don 


tively, but courageously and con 


structively. 
“T am sure that you would want to 


being done, and 


that this little closer re lationship and 


know that this is 


afhliation between the professional 


organization which we represent, and 
the Government through its Depart 
ment of Justice in dealing with prob 
and 


delicacy ImMpol 


I 
eTroOwing 


lems of great 


tance in these critical times 


R99 
< 


evel critical as we face the fu- 


more 


ture, does exist. I am sure you would 


want to know that the Association is 


coming closer to the Government 


and renderit a running service at 


Ig 


this point which I believe we might 


IS SOmme 


all take pride in. It is new, 1 
thing experimental in the life of the 
\ssociation, and to me it has been 
a source of great gratification that we 
called upon and elected, 


and that we have been able to furnish 


have been 


the machinery to render this type of 


iblic service. 
“T wanted you to know about that 
I thank you.” 


“Thank 


I am sure the 


you, 
Hous¢ 


informa 


CHAIRMAN GAY 
Mr. President 
was gratified to have that 
ve report on the work of the Com 
and Coor 


ittee on Advancement 


dination of National Defense.”’ 


Statement by the Budget Committee 


Philip J Wickser, of New York 
incoming Chairman of the Budget 
“TI want 


Committee, was recognized. 


to make a short statement to ac 
quaint you with the main outlines of 
the financial situation of your Asso 
ciation,” said Mr. Wickser. 

1 am glad to tell you that the 


gures and expenses for the yea pro 


posed July Ist last, our fiscal year, 


carries over all expenses ol 


work 


annual 


vin h 


committees and Sections in 


whic h 


meeting, 


terminates with the 
back to the 
books as of 
Those books 


dates first ol 


July and balances our 


the close of the yea 





are in balance, and we are in the 
black. 

We have had another year in 
which we have lived within our in 


in which we have put a little 


come, 


something aside to add to our sur- 


plus That was done in the face ol 
inexpected demands for setting up 
ind financing the important emet 
work of the National Defense 
and in the face of cd 


have been 


vyency 


Committee, 


mands which could not 


1easured a year ago of the financing 
and making effective of the most im 


work Parker's 


on Improving the Ad 


portant which Judge 
Committe 


ministration of Justice is performing 


AMERICAN BAR 


a suppose if we added in tf 
form of receipts the fair value of u 
work of 


tioned and many others in this As 


such men as | have 1ii¢ 


ciation, our income sheet would sh 


that we have received far in exces 


of the actual dollar entries which 


have made. 


“A year ago we budgeted an anti 


pated income of $242,000, and 


budgeted estimated expenses of yo 


\ssociational money, and _ disti 


guished it from revenues, from du 


and other sources to sections al 

committees, of $240,000, so we had a 
>2,000 paper margin. Our estimat 
of the 


within a few 


dues to be received came ou 
dollars We 
$219,000 


rece ive d 
about from oul 1embe 
from regular dues, which is 


what we budgeted I] 


advertising went up and is still o 
the rise, to $18,000 \\ had som 
money from our investments, and 


that was the way our budget looked 


a year ago. 


“The two items I have mentioned 
amounted to $15,000, and there were 
additional calls for work of th 


| hache I 


work which had to be 


Committe ind for 
in the revenues originally 
we finally ended up by 


$264,000, which would certainly hav 


put us in the red, in spite of the fact 
that we had $12,000 fro the con 
tributing membershi which w 
knew nothing about ar ago 
“But through economies effected in 
operation, through ca) exercised at 


Headquarte rs, and through the cart 


ful work of the committees, we were 
able Lo ettect econo i~@S avgalnst the 
appropriations, whic] us a black 
entry for the year of between $8,000 
and $10,000 

“Your Headquarters Staff has run 
against the line budget, and it has 


run carefully, and it threw off a black 
entry of approximat ly $6,800. I have 


t 


still to hear from the committees, but 


I feel confident that is a thou 


sand or two there 


“For the we again 


coming al 
have budgeted within two thousand 


dollars of our anticipated income, 


and we have allowed for a shrinkage 


ASSOCIATION OURNAL 
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sing ciation, then made a statement as to amid hearty cheers. Its text was pub 
ry b he Havana Conference of that o1 lished in full in the account of the 
mdi- ganization, and as to the plans for Assembly proceedings, in the Novem 
n som the second conference, to be held in ber Jou RNAL. 
s 9 : 
Buenos Aires in 1942. Mr. Morris arose to make a mo 
al \rthur H. Lewis, of Oregon, arose tion, and the following took plac 
of th ‘ > ° 
nt say that the Oregon State Bat Mr. Morris: “Before making that 
i\ : _ Q . . 
hopes to have the 1943 meeting of motion, I should like to lay out some 
for ' > -_ mr . 
he American Bar Association held adjectives and I will read them to 
\ S ene ° 
; in Portland, Oregon. He briefly ex- you: able, alert, diligent, efficient, 
. have bic . — a ol > ; : rf : : ; : 
\\ ave bu yeal ad ended a most cordial invitation. painstaking, judicious, and fair, con 
i 
——s in ba scientious, hard-working, respected, 
byiit t ce I : hed by r1- id. Vs sets . ° ° 
pe Serye beatin 6a Plans for a Mid-Winter Meeting admired, and highly appreciated. 
1nY most Ol} 0 opriations + 7. > “é . 
. of the House Adopted If I had not been informed by the 
trill Ss 1k ul! ] ny . ° 
Chairman Chauncey E. Wheeler Chairman of the Rules and Calen 
yur l i DO . ° . 
ported that the Committee on dar Committee that the motion was 
nk and a ' 
hel Rules and Calendar unanimously fa- out of order, I at this point would 
7M all rigi 1eip, if = 
vors the holding of a mid-winter move that all members of the Hous¢ 
>TO ation ° 
: eeting of the House. He offered of Delegates rise and accord by ap 
metni ws tl , 7 . : " 
: the following resolution, along the plause to Thomas Benjamin Gay 
! oft I ir fh ' , . i 
ines adopted in previous years: their assent to those adjectives as 
i W Cal l I , ‘ : ° 
1) That the House hold a applied to him as Chairman of this 
| rst tT) | | 47 
DeTSnt} : IDULINE year meeting at such time and place House. 
b rships is yo shall be determined by the Board of , 
nt amendme: le Governors and upon not less than sixty ... The audience arose and ap 
notice, as prescribed by the Rules plauded as Chairman Gay called 
a basis of $25.00 Mt QII.UYU Procedure of the House of Delegates ed 
: 5 them to order... 
Pall ir t { vii] That the Board of Governors be 
he extensio a ee ested to fix the place designated for CHAIRMAN’ Gay: Thank you, 
' ’ ; . “ue meeting of the House as the place gentlemen.” 
VO0Od I l ) ASSO 1 Onl : > 
© for the meeting of the State Del 
} - sil 
youl AULA ‘ j te Ss for the purpose of nominating ofh . 
Resolutions Offered from the Floor 
e in ind members of the Board of Gov 
| ors, and to fix the time of the meeting Are Acted On 
wal re 5 i he State Delegates so that it will 7 = 
d Co here is liately follow or precede or be held Chairman John Kirkland Clark, 
sposition to thy worl conjunction with the meet of the of the Committee on Draft, reported 
. Hi Ss . . 
inv Sectioi truth is on the resolutions referred to it. The 
That all Sections and Committees : 
at in order to ha kind of o1 soni tos Gia oon teal aheaihil first one by Mr. Seasongood, of Ohio, 
( { a to te) € ll crim Cll i’ 
nization, you firs i ex ch have appropriations therefor was approved as to form, with a 
‘ t | } ] } 
es and boat n functio1 juested to hold these interim meet couple of verbal changes, and read 
n conjunction with such meeting of 
this House. Yo ist hav House, if possible as follows: 
II annual | iblicat 1 pro That members of this House who At the first meeting of the House of 
et up H ry ot entitled to reimbursement for Delegates following the retirement of 
; é expenses from some other appro Chief Justice of the United States Charles 
trative purpos m or association be reimbursed E. Hughes, this House expresses its pro 
What vou ha ft aval for al ictual expenses necessarily in found admiration for the public services 
hie for the ii oe As curred by railroad and Pullman fares rendered by him in the administration 
le { sO 
' for attendance at such meetings of justice and otherwise and its sincer« 
=. " | . . 9 . { 5 
1atiol ta n ) wishes for many more years of fruitful 
DOE 000 and $60.000 a ail itis Che resolution was adopted by the effort for the public good 
ioney, and it sl nt to at Hous Ihe resolution was put to a vot 
ast three 1 But the fact : — . of the House, and was adopted with 
Resolution as to Hospitality Extended ' = 
as that every d 11 me ; manifest approbation. Chairman 
ick ber which co irs only a in Indianapolis Clark reported Mr. Seasongood’s sec 
LN relatively small n of the Chairman Wheeler, for the Com- ond resolution, also slightly changed 
but fixed overhea I is clear mittee on Rules and Calendar, of in verbiage: 
) iin to he tu cution < fered in the House the resolution, Resolved, That there be and hereby 
' ) th 
he work ich 1 een doing nassed also by the Assemblv. as to the is created a special committee of ‘ 
1 ' ; American Bar Association on civil serv 
} } ‘ 
i ana 101 , bled nerous hospitality which the Asso ice. The committee shall study the laws 
| s week to Applaus ciation. its members. and gu sts, have governing the civil service of the nation 
the states and the sub-divisions thereof 
W. Rov Va tary-G received in Indianapolis and Indi sionwe 
; and make recommendations for the im 
198 ral of the hi , b \ na The resolution was adopt d provement of the administration 
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Opposition to a Committee on 
Civil Service 


Chairman Gay referred to 
Knight read 
ceived from Corporation 
William C. Chanle1 
the Section of Municipal Law, who 
New 


ason 


Secretary a letter re 
Couns 


Chairman of 


had been obliged to return to 
York. In opposition to Mr. S 
good's motion, Mi Chanlet wrot 
in part 

IT he 


SOmm€ 


Section ot 
l 


Municipal Law has for 


time had a committee on civil se 


ice, of which Mr. Seasongo has ra 


committee rep 


chairman That 


resolution which was apy ( 


Section Coune and 
Lyx legates at thre annua mee ng 
Philadelphia a year ago 

Mr. Seasongood now ‘ t ive 
separate and independent ¢ ttee 


Section on civil service appe 


by the Bar Association 


It scems to me unfortunate to cre 
Section or (Ca 


Matters 


particular 


a new 
kind 
are of 


relat 

intere 
cerned with problems of mur a 
One of the difhicultic« t A 


bar 


great 


conventions arises 


of separate committees that 


ously in. session It . mp e { 


interested in vat 


peopl 


attend all meetings at 


posed new committe 


that lawyers interested in muni , 


who have, as I have stated, a pec , 


nolieas ' ' 
reiatit to civ scr 


interest 1 


1 matters 


ice, might find it impossible to att 


meetings of the new Civil Service ( 


mittec IL sec 


no reason exist 
arrangement whereby civil service ma 
are discussed by i committe ot 
Section of Municiy i] I ‘ ld 
disturbed 

I do not think the sugg 
bevond he confines 


service 


gocs 


government is of suff 


municipal 
portance to create a 
this kind 
Furthermore 
most matters discussed a ¢ mn 
ot civil SCTVICE ire juestions of put 
policy rather than questions of law 
Whether or not gt verTnn nt mp] 
should be selected throu << Vice 


Is not in the first instance a ; est 
Mr. Seasongood’s motion was vo 
ed the House and defeated 
When he asked a reconsideration and 
an Opportunity to speak for his mo 
tion, E. Paul Mason, of Maryland 
j 


moved to reconsidet This was put 


on by 


to a vote and was defeat 


Resolution as to Observing the 150th 
Anniversary of the Bill of Rights 
For 

Chairman Clark reported that a res 


the Committee on 


aUOprea 


lution had been offered by a member 


of the House, as a result of a lette1 


received from the Director of Rela 


tions of the Citiz nship Educational 
Ine 


resolution as submitted 


Service, which was referred to 


the 


It was the unanimous opinion ol 


the Committee on Draft,” declared 
Mr. Clark, “that while the Spiril 


which led to the presentation ol the 


proposed resolution was admirable 


and commendable, it was unwise for 


the House to adopt a resolution in 


such form, mentioning cooperation 
to an outside organization Nor 
mally, of course such a resolution 
would have been presented in_ the 


Assembly at first session and 


would 


Its 


have come up fon considera 


on by the proper committee of the 
Assembly 


Inasmuch, however, as the cel 


bration of the one hundred and fil 


Bill ol Rights 


has been brought to our attention in 


tieth anniversary of the 


this manner, and there was a feeling 
by the Committee on Draft that it 
ight be a proper subject for a reso 
ution (although one member dis 
sents and most of the committe: 
ere in some doubt as to the advis 
ibility), we have undertaken to mak« 
draft which we submit to the Hous 


the following words 


ne ratification of the 








tained in the first ten amet nents 
Constitution of the United Stat 
| I v nce i 
f c equires a 
stant rededi« on to t se basic conce ts 
ist it¢ c mportant cont 1 
f the American people to the cause 
f tree government, now therefore be 
B he House f Deleg 
I ne Americar Ba Associa I 
Assoc on does here! r 
pI c if | observa e of 
e hunare and ftiet inniversary of 
atificati« of Federal Bi 
Rights ) he ¢ ! i there n 
ited nd n ntained a ft 
ousness ot he I ot the 
sition t liberty is not onl r Ry 
] i tres ce est fe each gene 


Chairman Clark moved the adop 


yn of this reso and it was 


ution 


H USC 


Chairman Harry P. Law 


it the 


lonted 


by the 


ther stated 


Committee on Hearings had 





held no hearings, had received no 
quests for hearings ind had 
report. 


Morris B. Mitchell 


ported on further « 


Chairman 


certifications of Delegat to 
House. His supplemental report 
approved 


Concluding Exercises in the House 


busin havil b 
Chairma 


Gay, who had served for three yea 


Unfinished 


disposed ol, 


as Chairman of wu Hou spok 
briefly and feelingly a ) 

“Before turning th ivel ove! 
the President, whi the calen 
provides that I shall do at this tin 
I wish to make a briel personal stat , 
ment to the member the Hoi 
view of the wholly C 
very deeply appreciated action wl » 
it has just taken in! ct to myse \ 


“Although my cor iency ha 
honor d Tri 
State Del ite trom 


by cont! ’ C al 


you as a 


yinia my tern ol i yo 
Chairman tonclud ith the ad 
journment of this n rT 

The ofhce is a distins m to al yy 
nan, and I shall always look ipon R 
tenure in it as one of tab an 
memorable achiev its of life f 
In addition to enab l me to mak ) 
many new and ce nt mal I 
friendships, it ha ibled me t ° 
have a deeper and a ich broad 
appreciation of the if tentia zz 


Assoc iti LO! I 


ities of this 





oul protession and 
and I wish to ex} » Ul mien | 
bership of th Ho irt 
felt appreciation of tl ifor Ti 
tesy and considera which has | 
been shown me as y residing of 
hice! Applause 

In saying au 1 t not good 


bve, may | bespe ak for fudge Cru ) | 


whom you will short t as 
successor, that sa ret | Iiptu 
, ' ] . , hs 
cooperation anda cons i hich 
you have always S I ISI ac 


corded 


‘I thank you! \ 1S 


ne 


Association Officers are Elected 
by the House 
With President Las iwain in 





~ 


aR ASSOCIAT N ol Dr 
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NEW CLASS OF SUSTAINING MEMBERSHIPS 


I the Indianapolis meeting, by amendment 
to the By-Laws, all existing references to 
sustaining memberships were rep¢ aled and 

a new class of membership was created whereby 
any present member of the Association, or anyone 
eligible for membership, may become a sustain 
by 


ing member agreeing to pay until further 


notice $25 per annum in lieu of present $8 dues. 
Those who paid the $25 last year in addition 
to regular dues are considered to be in good 
standing as sustaining members until July 1, 1942, 
but their present commitments end at that time 
in accordance with the cards which they signed. 

to nave 


In order all sustaining memberships 


date from July first and coincide with the fiscal 


year of the Association, present members who 
become sustaining members before January l, 
1942, will pay only $12.75 in addition to the 


regular dues already paid, and beginning July 1, 
1942, they will pay $25 each year in place of their 
present $8 regular dues. This will continue until 
such person notifies the Chicago office of the 
Association that he wishes to revert to the regular 
$8 membership 

Heretofore sustaining memberships have been 
on a temporary, emergency basis. During the 
past Association year more than $21,000 has been 
funds so received were 
the the 


including 


raised in this 1 ind the 


budget in 


instrumental! balancir 


f 


ol 


o 
1p 


face extra 


pary 


In 


expr nditures, 


creating sustaining mem- 


national defe1 





berships as a regular class, the Association has 
recognized that the regular $8 dues do not create 
sufficient funds to finance its manifold activities 
and that there are many members of the pro- 
fession who are willing and able to pay $25 
annually in support of what the Association is 
doing. This will remove the necessity for emer- 
gency campaigns. 

All present members of the Association, other 
than those who signed the one-year sustaining 
membership card last year are invited to become 
permanent sustaining members by signing and 
returning to the Association Headquarters the 


following: 





SUSTAINING MEMBERSHIP 
American Bar Association 
1140 North Dearborn St. 
Chicago, Illinois. 

The undersigned member of the American Bar 
Association hereby elects to become a Sustaining 
Member and agrees to pay $25 each fiscal year 
beginning July 1, 1942, in lieu of regular $8 
dues, until further notice to the Association. 

In payment of pro-rated Sustaining Member- 
ship dues to July 1, 1942, in addition to regular 
dues heretofore paid, check for $12.75 is enclosed. 
Name = 
Street — 


Dated. , 1941 City and State__ J 
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CONFERENCE OF SECTION CHAIRMEN 


Chan 


whicl 


5 Se conterence of Section 
men of the Association 
under the resolution adopted by the 
House of Delegates in 1940, is to be 
held as soon as feasible following the 
annual meeting, convened at Chica 
Those 


go on October 25th. present 


included, President, Walter P. Arm 


strong, Treasurer, John H. Voorhees, 


Secretary, Harry S. Knight, Executive 
Secretary, Olive G. Ricke1 
Secretary, Joseph ID. Stecher, Carl \ 


\ssistant 


Essery, Chairman of the Sub-Com 
mittee of the Board of Governors on 
Sections, Robert |} Maguire and 
Floyd E. Thompson, members of the 
Sub-Committee on Sections, and the 
following Section Chairmen I 

Stanley Ford Bar Organization 
Activities; John M. Niehaus, fi 


Commercial Law; James |]. Robinson 
Clement I 
David | 


ternational and Comparative Law 


Robinson 


Grant, In 


Criminal Law 


Insurance Law: 


Philip H. Lewis, Junior Bar Con 
ference; Charles W. Racine, Legal 
Education and Admissions to the Bar; 


Mineral Law 
Barnet Hodes, Municipal Law; 
C. Hackley, Jr., Patent 


James T. Finlen, fr 
Roy 


Trademark 


and Copyright Law; Robert E. Healy, 
Public Utility Law; Harold L. Reeve 
Real Property, Probate and Trust 


Law; and George M. Morris, Taxa 
tion. W. Leslie Miller. Vice-Chan 
man of the Section of Commercial 


Law and James P Economos SECTE 


tary of the Junior Bar Conference, 


also attended the conference 


In opening the discussion Presi 


directed 


attention 


the 


copies of which were « 


dent Armstrong 


to the proceedings ol 1940 


lis 


conterence, 


tributed to those in = attendance 
Referring to the agenda for this meet 


had 


view to 


ing, he stated that it not beet 


prepared with a limiting 


the discussion nor to dictate the ex 


pression of a particular point of 


view, but rather to furnish suggested 


topics for consideration which in 


volve administrative problems o 


S30 


By JOSEPH D. STECHER 


Assistant Secretary 


special interest to the Sections 


The first item on the agenda r¢ 


lated to a resolution adopted last 
vear recommending the preparation 


and distribution of a Section hand 


book or manual. Comment was 
called for as to the usefulness of the 
tentative draft which had been pre 


pared in response to this recommen 
dation and suggestions were sought 


There 
eflect 


for its improvement was 


general criticism to the that 


the draft is too long and not indexed 
The consensus of opinion reflected 
the desire on the part of each Chan 
furnished with 


man to be a SX parale 


copy of his Section’s by-laws It was 
suggested that what is most needed 
in the way of a manual is a short 
guide as to the mechanics of Section 


administration embracing such sub 


jects as printing the preparation 
and presentation ot Section reports 


like. It 


information 


was considered that 


forth 


ind the 


this could be set 


ina lew pages 
Pursuant to the primary objectives 


of the conference, namely, coopera 


tion between the several Sections 


and the achievement of a coordinated 


program for the Association as a 


whole, each Chairman was asked to 
make a brief statement as to the plans 
of his Section for the current yea 
Many of the plans thus revealed in 
volve matters of interest only to 
particular Sections and to members 
of the Association interested in 
special fields 

complet review thereof will not be 
Without 


the importance of plans not men 


and conseq ue ntly a 


attempted here minimiz 


ing 


_~ 


tioned, reference will be made only 
which it is thought are of 


the | 


to those 
interest to members of — the 
\ssociation generally. 

Continuance of the regional con 
Section 


ferences sponsored by the 


of Bar Organization Activities 1s 
planned by that Section during the 
current yeal The places, territory 


embraced, and tentative dates were 


IN CHICAGO 


announced by the Chairman as 
follows: Raleigh N ( Nor 

Carolina, South Carolina, Virginia 
West Virginia, Tennessee, and Ke 

tucky), January 15, 1942; Jackso 

ville, Fla. (Florida, Alabama and 
Georgia), January 1942; Mi 
waukee, Wisc. (Minnesota, Illino 

Wisconsin, Michigan, Indiana and 
Ohio), February 1942; Dallas 
Texas, (Texas, New Mexico, Okla 
homa, Arkansas Louisiana and 
Mississippi), March 1942; Kansas 
City, Mo Missouri, Kansas, N 

braska and lowa April 18, 194: 
New York, N. ‘ New Englan 
New York, New Jersey, Delawai 

Pennsylvania and District of Colur 

bia), May 23, 1942 

In connection wi the toregot 

announcement, there was extended 
discussion of the usefulness of sucl 
conferences in promoting the work 
of the various Sections Chis subject 
constituted a separate ifem on the 
agenda. It was suggested that several 
sections might conduct programs at 
these conferences and thus bring 
some of the benefits of the Associa 
tion to lawyers who do not attend 
the annual meetings Che opinion 


was also expressed that invitations 


to attend the conterence of jal 


Association executives should — be 


broadened to include other interested 


members of state and local Bai 

Associations, it being pointed out 

that most Bar Association officers 
i] } 

serve for only one year and the use 

fulness of the conference would not 


be fully realized if prospective future 


ofhicers and other interested members 
are not afforded an opportunity to 
attend and participate 

Discussion of the subject was con 


cluded by the adoption of two resolu 


tions embodying the views of thos¢ 


present. The first recommended that 
the state and local Bar Associations 
be requested to designate representa 


tives to attend such conferences and 


that in addition members of the 


AMERICAN BAR ASSOCIATION 


JOURNAI 





| 


a 





nn 
Cpe 


I he 


JECI 















1oOn yt 


all 


ion designated 


Bai Association and 


lawyers in the reg 


ited to alte nd tho SESSIONS In 
they are interested, namely 
ssions of the Section of Ba 
nization Activil and the 
vr Bar Conteren ind of such 
Sections as im I they will 


i program 


second resolution recommen 

ai ' nt | P oO 
i¢ appointment i rogram 
ittes lor eacl nional con 
nce tO CONSISt OL a presentative 


Section of Bar Organization 
tics, a representati of the 
xr Bar Conterene ind a repre 
tive of the Sub- nmittee ol 
Board ot Governors on Sections 
her with such p represent 

other Sections as tl Committec 
ee shall designa ind that in 
king out such pro ’ the Con 

consult witl fhicers ol 
and local Bar \ iwions in 
region designat r the con 

lic ¢ 
\itention was « the pro 
1! Bankrupt \ nistration 
now under « eratlol in 
ress, by the (¢ in of a 
Lion ol Comme! | iv vO 
tribute to the | ooperation 
sting between the ¢ littee on 
liciary of the Ho Rep n 
ves and the Secti the con 
eration of this Bi 
\mong other act the Section 
Criminal Law reported that it is 
isting in the work Advisor 
mmittee appoint the Su 
eme Court of the United States to 
aft rules of crimi yrocedure in 


United States Di Courts and 


nounced that it xpected a 
port will be forthe oe this vear 
he Chairman of t Section 1s 
rving as report f his Com 
itte< 

By Spite the cu 1OlIC condi 
on of international! la the Section 


ealing with that reported 


At 1t 18 NOW WOTKIN several | 

ortant matters in that field in clo 

operation with tu 1) irtment ol 
at Included subjects 
re reciprocal trad naval 
nd military lav , lity ws 
r¢ protection I ! hts ol 


)ECEMBER 
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neutrals and matters involving inter 


national double taxation. 


Continuation of the Public Infor 
lation Program through radio ad 
dresses and plattorm speeches under 


the supervision of a national director 


and a separate organization in each 
state, was announced by the Junior 
Bar Conterence It was turther 
stated that the Conference is work 


ing, in connection with this program, 


in cooperation with the adminis 


trative officers of the Association and 
Ame 


ican Citizenship, National Defense 


the Association committees on 


ind Improving the Administration 


of Justice 

The Section of Municipal Law 
informed the conference that it has 
1 most ambitious program unde 
consideration This con 


program 
emplates legal research to be made 
available to all municipalities in the 
United States through the 
ol 


coo pt ra 


tion one of the large universities 


of the country. Plans have not been 


completed but they are designed to 
cet the needs of thousands of small 


unicipalities which have not the 
cans to provide adequate research 
facilities when they become involved 
in litigation dealing with important 


questions of municipal law 


\ttention was directed, by the 
Chairman of the Section ol Patent, 
Trademark and Copyright Law, to 


the report of the lemporary National 


Economic Committee in its studies 
the patent law and legislation 
proposed and to be proposed In 


Congress as a result of this report 
These 


tion 


matters are under considera 


by this Section, but he urged 


that they are of vital importance to 


very lawyer and every citizen 


[he Probate Division of the Sec 
m of Real Property, Probate and 
Trust Law, the Chairman of that 
Section stated, is now studying the 
probate statutes of each of the 48 
states in order to ascertain what 


particular practices have proved 


successful it is expected that a 


digest of the findings of this Division 


nd possible recommendations will 
be reported in the future. 
\ number of new Section Com- 
trees which may be of general 


Sc« 


Activities 


In the 


mterest were announced 


tion of Bar Organization 


there is to be a new Committee on 
State Bar Association Secretaries. In 
the Section of Commercial Law, a 


Committee on Banking and a Com 
mittee on Corporations 1S proposed 
In the held 


and local taxation has been 


Section ol Taxation, the 


ol state 
divided, so that separate committees 
will deal with each of the following 
subjects in that field: property taxes 
income taxes, sales and use taxes, 
death and gift taxes and franchisé 
miscellaneous 


and taxes 


President Armstrong directed at 


tention to the problem which has 


arisen this year because of the sharp 
increase In printing costs and to its 
effect upon the work of the Sections 
Relerence 


was made to the action ol 


the Board of Governors in creating 
an Emergency Committee on Print 
ing Costs and Publication to deal 
with this subject. (A. B. A. Journal 

November 1941—page 703) Assur 
ances of cooperation were received 
from all the Section Chairmen and 
various suggestions were offered for 


effecting economies in order to con 
serve the limited funds of the Associa 
tion. Among such suggestions were 
proposals to eliminate the verbatim 
transcript of Section proceedings to 
eliminate rosters for all non-dues pay 
ing Sections, except the Junior Bar 
Conference, and to condense as much 
as possible the Section reports in the 
Advance Program 

In with the 


connection annual 


Section meetings, consideration was 
given to a number of questions: (a 
the of sessions « 


Hous 


Tues 


whether numbe1 an 


be reduced: (b) whether the 


of Delegates should meet on 


day; (c) whether round table o1 


division meetings should either be 


reduced in number or spread over 


a longer period of time; (d) whethe1 


an Assembly session should be held 
under the auspices of some Section 
at the 1942 annual meeting; (« 


the length of annual meet 


ings can be reduced by the simplifica 


whether 


tion of Section programs, and (| 

whether bi-annual Section dinner: 

are feasible or advisable 
(Continued on page 833 
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Continued from page 831) 


definite conclusions were 


\O 
hed with respect to the foregoing 
ters but the general consensus of 
nion the Chairmen 


among ap 


ed to be that the number of 


yns cannot be reduced and that 
matters involving Section pro 
decided by 


No 


ilal obj ction was raised to a meet 


ns must largely be 


individual Section pal 


of the House of Delegates on 


iesday, the primary concern of 


Sections being that adequat 


be given on the calendar of the 


use for propel consideration of 


Section reports al the Section 


tings have been concluded 
secretary Knight xpressed the 
nion that the Sections are en 
ivoring to do too much in one 
as a result of which we have a 


of concurrent m¢ ws and an 


asingly heavy irden in the 
t of reporting and printing. While 
Chairmen generally appeared 
uctant to abandon the number of 


sions to which the have been 
ustomed, various suggestions were 
red by them to eff economies 
time and expens¢ 


Che 


ief discussion of the 


meeting concluded with a 
constantly 
urring subject of consideration of 
House of 


that 


ction reports by the 


elegates. Complaint was made 


ese reports have not been receiving 
lequate consideration by the House, 


e, In part at least, to the inability 


{ the House to inform itself properly 


pon reports of a technical or 


ecialized nature, and due also to 


ie absence of many members of the 


fouse from the final sessions when 


Section reports are onsidered It 


was stated that while t Sections are 


10st anxious that their reports shall 


eceive the approval of the House, 
hey nevertheless do not desire that 
action be taken without full under 
tanding of its import. The hope was 
xpressed that the Committee of th 
House on Rules and Calendar, which 
s now studying this subject, will be 
ible to devise a satisfactory plan for 


lealing with this important problem 
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NOTICE BY THE BOARD OF ELECTIONS 


HE following states will elect a 
| po Delegate for a_ three-year 
term in 1942: Arizona; Connecticut; 
District of Columbia; Illinois; Lowa; 
Maine; Michigan; Mississippi; Mon- 
Nebraska; New Jersey; Okla 
Puerto Rico; South Carolina; 


tana; 
homa; 
South Dakota; Texas; Washington; 
and Wyoming 

In addition to a State Delegate 
being chosen for a three-year term, 


in the following jurisdictions a 


State Delegate will also be elected to 


ill a vacancy expiring with the 
adjournment of the 1942 Annual 
Meeting: Iowa, Puerto Rico, and 


South Carolina 


Here—Robert H. Montgomery’s 


Two Tax Books for 1941-42 


1. Excess Profits and Other 
FEDERAL TAXES on CORPORATIONS 


r 


trates particularly 


traps for the unwary. 


no extraordinary, important, 


It considers the effect of new provisions; 


vided, in determining invested 
qualifications for special relief, ete. It 
rates for computing corporate normal 


corporations 


THE complete, outstanding treat- 

ment in this field—the application 
of federal estate and gift taxes, and 
the income tax problems peculiar to 
estates and trusts. Brings up to date 
developments resulting from passage 








_— ERS the lawyer’s growing need for complete 
information, in one place and freed of all irrele- 
vant matters, on the aspects of corporate taxation 
where most of the problems arise today. It concen- 
on straightening i 
tricacies of the excess profits tax, in the application 
of which to individual company situations lie so many 


No excess profits tax return should be filed, and 
or 
transaction effected, without review of the unique 
interpretative counsel in this new volume. 
explains changes in 
method of computing the tax; guides in election of options pro- 
capital, base period earnings, 
includes methods and 
tncome 
and preparation of returns; other taxes affecting 


2. FEDERAL TAXES on 
ESTATES, TRUSTS, and GIFTS 


The State of Maryland will elect 
a State Delegate to fill a vacancy for 
the term which will expire at the 
adjournment of the 1943 Annual 
Meeting 

Nominating petitions for all State 
Delegates to be elected in 1942 must 
be filed with the Board of Elections 
not later than March 26, 1942. Forms 
for nominating petitions for the 
three-year term, and separate forms 
fill 


vacancies, may be secured from the 


for nominating petitions to 
headquarters of the American Bai 
1140 North 


Street, Chicago. In order to be timely, 


Association, Dearborn 


nominating petitions must actually 





~ 





4 ~ 
Unique in 
High Authority 


ROBERT H. MONTGOMERY 
is one of America’s well 
known tax authorities. He 
is a Counsellor-at-Law; « 
Certified Public Account- 
ant; author of Auditing, 
of Federal Taz Practice, 
and, since 1917, of suc- 
cessive editions of his fa- 
mous Federal Tax Books 
The 1941-42 Tax Books 
represent the 


20th ISSUE 


Montgomery's Tax Books 
are repeatedly cited by 
the courts; experts use 
them constantly to get « 
complete, all-angle view 
of questions they are con- 
sidering. These books are 
distinet; not paralleled 
not duplicated. 

Ps 


out the in- 


intercompany 


tax and surtaz 


.. $7.50 





ings and decisions of the past year 
incident to tax administration and to 
court review of contested questions. 
Book affords constantly useful foun- 
dation in considering ways of mini 
mizing taxes in planning 








of the 1941 Revenue Act and the rul- disposition of estates........ $7.50 
' 
THE RONALD PRESS COMPANY, PUBLISHERS | 
Dept. M552, 15 East 26th St., New York, N. Y. ; 
Please send me the 1941-42 Tax Books checked : ' 
Firm Name i 
Excess Profits, and other Taxes ; 
on Corporations ...........+; $7.50 By (your name i 
Federal Taxes on Estates, Etc. 7.50 ; 
Within 5 days after receiving the books, we Business Address : 
u send price, plus a few cents delivery i 
We pay delivery if payment accompanies ' 
rder City State ; 
nouisnuentemnments a 
» $3 








JUDICIAL 
ROBES 


MAKERS of ROBES 
for the 


SUPREME COURT OF 
THE UNITED STATES 
since 1898 
COTRELL and 
LEONARD, INC. 
Established 1832 


550 Broadway 
Albany. N. Y. 














am a 


preserves Law Books 








\ good practice is known 

ance of its library Pr tluable 
books against dust and decay y the apt 
cation of LEXOL to all leathe bindings 
at least twice a year LEXOI Ss easy t 
uipply and insures longer fe t all types 
ot leather equipment, book bindings, leather 
upholstery, brief cases, golf bags 

1 pint, $1, will treat 100 ime 1 gallor 
$4, treats about 800 volumes 

Sold by book concerns gag € 


dey rtment stores 


THE MARTIN DENNIS COMPANY 
895 Summer Avenue Newark, N. J 
Dependable Products Since 1893 
In Canada: Parker & Jones, Ltd 
Toronto Vancouver 























MODERN BOOKCASES 
for the MODEST BUDGET 








DIREC) — « AT 


from FACTORY 
FACTORY PRICES 


SECTIONAL BOOKCASES 
$4.25 per BOOK SECTION 
and up with GLASS DOORS 

SOLD ON APPROVAL—DIRECT-TO-USER 





Receding Doors for Protection and Convenience 
Write for FREE CATALOG No. AB-12 wing mat 
new and attractive desigr ind arrangements 
typical LOW—Direct from Factory—PRICES 
C. J. LUNDSTROM MFG. CO., Little Falls 


Manufacturers of Sectional Bookcases for 
the Better Homes and Offices since 1899 


ENDORSED BY OVER 250,000 SATISFIED USERS 
New York Showroom, 130 W. 42nd St. (Wis. 7-9663) 


SECTIONAL _[|T GROWS WITH YOUR LIBRARY 
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be received at the headquarters ol 


the close of 


March 26, 


Association before 
5:00 P.M 


the 
business at on 
1942 

Attention 1s 


Article V, 


proy ides 
i 


called to Section 5, 


of the Constitution, which 


md = filty 


iithual 


Not less than hundred 


before the 


one 
days opening of the 
meeting in each year, twenty-five or more 


members of the Association in good stand 


ing and accredited to a State or the 
territorial group) from which a State 
Delegate is to be elected in that year 
may file with the Board of Elections, con 
stituted as hereinafter provided, a signed 
petition (which may be in parts nom 
inating a candidate for the office of Stat 
Delegate for and from such State (or the 
territorial group 

Unless the person signing the 


petition is actually a member of the 


American Bar Association in good 


standing, his signature will not be 


counted \ member who is in ce 


fault in the payment of dues for 
six months is not a member in good 
standing. Each nominating petition 


must be accompanied by a typ 


written list of the names and 
addresses of the signers as they appeal 


upon the pe tition 


Legal 


HIEF Justice Stone has consented 
® to become Honorary President 
of the National Association of Legal 
When that Asso 
19253, Chief 
Hon 


his death he 


\id Organizations. 


ciation was formed in 


lalt 


President. 


became its first 
After 
Chief 


Hughes as Honorary President 


Justice 
orary 
Justice 


was succeeded by 


The significance of this relation 


ship, which has now become virtually 


will ) 


Nominating = petitions 
published in the next succeeding 
issue of the AMERICAN BAR Assoct, 
ION JOURNAL which goes to press 
after the receipt of the petitio 
Additional signatures received aft 


a petition has been published wi 


not be printed in the JOURNAI 
Special notice is hereby given that 
more than fifty names of signers t 


any petition will be published 
Ballots will be mailed to the m« 


bers in good standing accredited t 


the States in which elections are 


be held 


time for filing nominating petition 


within thirty days after th 


expires. State Delegates elected 
fill vacancies take office tmmediat 

upon the certification of their ele 
tion. State Delegates elected for 

three-year term take ofhce at tl 
adjournment of the 1942) Annua 
Meeting of the Association, whi 


week of August 24th 


will be held the 
ELECTIONS 


FAIRCHILD, CHAIRMAN 


BOARD OF 
Epwarp | 
WiLtiAM P. MACCRACKEN, JR 


LAURENT K. VARNUM 


an established tradition, will be plair 
to the Bar. Put in its simplest tern 


it means that the humblest, the 


pool 
est, the most oppress d suitor can be 


told, and honestly told, that the hig! 


est judicial officer in the land is cor 
cerned that adequate ways and means 


shall be found and maintained to af 


ford him legal advice, legal assist 
ance, and justice according to law 





SAVE 20-40% 
USED BOOKS 
A-1 CONDITION 





JOS. M. MITCHELL 
5738 Thomas Ave. 
Philadelphia, Pa. 


AMERICAN JURISPRUDENCE 
CORPUS JURIS & SECUNDUM 
AMERICAN LAW REPORTS 
FEDERAL REPORTER 
UNITED STATES REPORTS 
DECENNIAL DIGESTS 
NAT'L REPORTER SYSTEM 
Inc. Atlantic, Pacific, W.E. etc. 
48 STATES REPORTS 
Laws, Texts, Periodicals 


WE BUY AND SELL 
REBINDING 90c ea. 


Buckram, average size, including 
postage te and from 


PENNSYLVANIA 
OUR SPECIALTY 
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Are Attorneys 
People ‘4 


WE BELIEVE THEY ARE! 


And because we've treated them 
as such, the popularity of this 
hotel has grown steadily among 
members of the legal profession 


Make it your 
your mext visit to 
Across the street from the 
dorf-Astoria on the smart East 
Side, the Belmont Plaza offers 
you luxury at bargain prices. 


headquarters on 
New York 
Wal 


It's just a few blocks from the 
midtown business district, Radio 
City, the theaters everything 
you'll want to see and do in town. 
Each of our 800 rooms has both 
tub and shower, radio and full 
length mirror. Two popular 
priced, air-conditioned restaurants 
including 


GLASS HAT 

NEW YORK’'S GAYES1 

HOTEL RESTAURANT 

HOTEI 

BELMONT PLAZA 
Avenue at 49th Street 
New York 
John H. Stember, Manager 


800 Rooms from $3.00 
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>eorge B. Walter, Associate 





Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 


Thirty Years Experience’ 
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CENtra!l 5186 




















TOO MUCH ‘“‘PIFFLE’’ 
IN THE RECORD 


Often the record of a lawsuit con- 
tains too much “piffle”—repetition of 
answers by counsel, duplication of 
questions, cross-table talk between at- 
torneys, witticisms for the benefit of 
jury and audience. Some of these 
things relieve the tenseness, add human 
interest and zest. They also add to the 
pages and the expenditure of time and 
money. At times extensive bickering 
makes the cost of an appeal prohib- 
itive. The purpose of a shorthand 
report is to aid counsel and the court, 
and a conscientious reporter frequently 
writhes at the kind of matter he is 
compelled to write in the performance 
of his duty. However, lawyers prefer 
to try cases in their own way. 





Louis Goldstein, 
Secretary, 
National Shorthand 
Reporters Association, 
150 Nassau St., 
New York City 











USED LAW BOOKS 
25,000 used law books in stock, at bargain 
prices. Reporters, annotations, state reports, 
encyclopedias, etc. Catalogs free 
Claitor’s Book Store 


Baton Rouge, La. 








Out-of-Print and Hard-to-Find Books Supplied 


Law books a specialty. Also family and town his- 
tories, magazine back numbers, ete. All subjects, 
all . Inquiries invited. No obligation. 
(We also buy old books and magazines.) Estates 
appraised. 


AMERICAN LIBRARY SERVICE 
117 West 48th Street, Dept. 114, New York 














LAW BOOKS| 


NEW AND USED 
We carry a big stock of second-hand sets 
and text books. 

Write us for our second-hand list. 
BURGER LAW BOOK COMPANY 
537 So. Dearborn St. 

Chicago, Il. 














To our readers— 


May we ask your cooper- 
ation in mentioning the 
Journal when inquiries or 
orders are sent to our 


advertisers? 
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RATES 


10 cents per word for each insertion; minimum charge $1.20 
payable in advance. Copy should reach us by the 15th of the 
month preceding month of issue. 











BOOKS 


DELAWARE CHARTERS: 48-HOUR SERV- 
ice; fees moderate; submitted forms. Cuas. G. 
Guyer, Inc., 901 Market Street, Wilmington, Del. 


CLEARANCE BARGAINS — FEDERAL 
Reporter, first series, 300 vols., sheep, complete, 
$175.00—Harvard Law Review, vols. 1-43, and 
index, buckram, $37.50—Northwestern Reporter, 
1-143, with digests, very nice set, $143.00—Massa- 
chusetts Reports, 1-300 single volumes, new buck- 
ram, $325. 
Fuller details gladly submitted. Witt1ams Boox 
Store—Since 1895 81-87 Washington Street, 
Boston, Massachusetts. 








HIGHEST CASH PRICES PAID FOR ACTS 
and laws. Pamphlets on all subjects. James 
Lewis Hook, 13 Snowden Road, Bala-Cynwyd, Pa. 





USED LAW BOOKS BOUGHT AND SOLD. 

State Reports, Reporter System units, Digests, 
Amer. Law Reports, Text-Books, Encyclopedias, 
etc. Correspondence solicited. R. V. Borie, Col- 
cord Bldg. Oklahoma City, Okla. 





UNITED STATES GOVERNMENT PUBLI- 

cations at regular Government prices. No de- 
posit—Immediate Service—Write Natrona, Law 
mgs a mama 1110—13th St. N. W., Washing- 
ton ) 





LOWEST PRICES USED LAW BOOKS 

complete stock on hand, sets and texts—Law 
Libraries appraised and bought. Nationat Law 
Lisrary ApprarsaL Assn., 538 S. Dearborn St. 
Chicago, IIl. 


LAW BOOKS—BOUGHT, SOLD, 

Exchanged. Highest Cash Prices Paid for Acts 
and Laws. Law Pamphlets on all _ subjects, 
Legislative Manuals, Court Rules, All States, 
All Dates. Centrat Boox Company, 261 Broad- 
way, New York City. 





CHESS BOOKS, CHESS PERIODICALS, 
bought and sold. Free catalogues. A. BUSCHKE, 
200 Hart Boulevard, Staten Island, New York. 


LAW BOOKS FOR LAWYERS, STUDENTS 

& Libraries, bought & sold. Catalogues free 
Books of all publishers used and new. Many sets 
of reports at reasonable prices. Text & case books 
for students. Send for new list now ready. 
Giese, 337 West Madison, Chicago. 





OUR LAW LIBRARY FOR SALE. ALL OR 

any part. Federal reports, U. S. Supreme Court 
reports, several state reports, numerous texts. Send 
for complete list. Tae Deminc Investment Com- 
PANY, Oswego, Kansas 





NORTHEASTERN REPORTS, VOLUMES 

1-200 First Series; Volumes 1-22 Second Series; 
for sale cheap by owner 155 Volumes sheep, 
balance buckram. Van W. Stewart, Box 882, 
Enid, Oklahoma 


Decennials, $50. Burke, Marine Trust 


FOR SALE: Century Digest, First and Second 
. 
Building, Buffalo, N. Y 


DO YOU HAVE DEAN WIGMORE’S LIST 

of GREAT LITERATURE FOR THE LAW- 
YER? A copy of this and other lists of fine and 
rare and choice books will be sent upon applica- 
tion to the Arcus Boox Sop, Inc., 16 North 
Michigan Avenue, Chicago, III. 


LAW BOOKS BOUGHT AND SOLD: 
Complete libraries and single sets. Clark Board- 
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MISCELLANEOUS 
ETHICAL LOANS OF $5,000 AND OVE 
arranged for beneficiaries in legacies and trusi 
Long term and short; low rate of interest; nomin 
service charge Cooperation of counsel invit 
F. A. Downes—217 Broadway, New York Ci 


SPECIALIST—ATTORNEY’S STATIONER 


Send us your inquiries—Low Prices—Eng 
Service—Strathmore Bond Pape 
3. Wells St., Chica 
Illinois. 













SEND FOR SAMPLE SHEET LAWYER 
Lepcer, 823 Munsey Blidg., Baltimore, Md. 








MISSING OR UNKNOWN HEIRS. 
search for missing or unknown heirs or legatee 


our own expense. Compensation expected on 
from persons located. Cooperation with attorn 
on ethical basis. W. C. Cox & Co., Federal & 
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aminers and photograpl 
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liminary oral opinions $1 
opinions $5.00 
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POSITIONS WANTED 


TAX ATTORNEY UNDER THIRTY-FIVE I 
seeking permanent connection with good firm 
Six years Washington t 
practice, one year in another location in tax pr 
i decentralized federal administratio 
phases of federal a 
ginal and appellate lit 
Graduate of easte 
university and law school Married and wif 
present satisfactorily employed ¥ 
large eastern law firm but want responsibility 

3 American B 
Dearborn St 





Association Journal 4 North 


Chicago 


DRAFT EXEMPT, GRADU 
available immediately thereafte 
valuable accounting exper 


ating 1942 
taxation, 
Journal, 1140 N. Dea 
Chicago, Ill 


ACCURATE, THOR 
dictation 


SPEEDY 


oughly trained in high-speed legal 


Now employed; good reason for changing. Exc 
lent references. L. E. Backus, c/o American B 
Association Journal 
Chicago. 


1140 North Dearborn Stre 


PERIODICALS 
PRESIDENTS, SECRETARIES 


Committeemen, Delegates, keep in touch wit 


what other leaders in the profession are doing 
every where—-by 
LAWYERS 
Write 534 Sycamore, Cincinnati 


reading American Law AN 
Three months $1.00; one year $4.00 


ROBES 


ROBES—CUSTOM TAILORED 
The best of their kind—Satisfaction guaranted 
Catalog No. 41 sent on request. McCaratuy 

ne., 7-9 West 36 St., New York, N. Y. 





man Co., Ltd., 11 Park Place, New York City. 
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“Indispensable” 


—says a Federal Judge 


"| am surprised that we have been able to do without 
such a publication so long. The short time | have had 
it in my office has proven its value and made it seem 


indispensable." 


— Thomas C. Trimble, 
U. S. District Judge 








He refers to the “Life-Time” 


FEDERAL DIGEST 


(with modern pocket-part supplementation) 


Covers 


ALL CASES 


1754 to date 


from all 


FEDERAL COURTS 
including the 


SUPREME COURT 


Ask For Full Particulars 


WEST PUBLISHING CO. ST. PAUL, MINNESOTA 














THE STRUNG LINh 


CORPUS JURIS SECUNDUM—A complete restatement of the 
entire body of the law supported by citation of all decisions 


handed down since the publication of Corpus Juris. 


CORPUS JURIS—A vast storehouse of the earlier decisions back 
to 1658. 


Thousands upon thousands of specific references to 
Corpus Juris in the footnotes of Corpus Juris Se- 
cundum constitute THE STRONG LINK which ren- 


ders these two works inseparable. 


The American Law Book Company 


Publishers of The Corpus Juris System 
Brooklyn New York 
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